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Robin Brzobohaty

V ruce pravé drzite sbornik ze &tvrté konference poradané Uradem pro
mezinarodné&pravni ochranu déti (dale jen UMPOD) v ramci projektu Prava a participace
ditéte v agendach UMPOD. Uvahy nad moZnostmi zapojovani déti do mimosoudnich
rozhodovacich procesu, specificky do rodinnych mediaci a pfipadovych konferenci,
vlastné stély na samotném zacatku jiZ pfi prvnich Uvahach o realizaci celého projektu.
Zdalo se, Ze pravé v mediacich se nachazi nejvyraznéjsi a souasné nejsnaze pfistupny
prostor pro zmé&ny praxe UMPOD, které by sougasné reflektovaly pozadavky &lanku 12
Umluvy o pravech ditéte. V&ak také byly mediace poskytované UMPOD prvni oblasti,
V niz jsme participativni praxi zacali pfivadét k Zivotu.

Od roku 2000 doSlo v oblasti rodinnych mediaci a dalSich mimosoudnich
rozhodovacich procest k vyznamnym zmé&nam, resp. posuniim, a to nejenom v Ceské
republice, ale i v ramci Evropy, resp. celého svéta. Mnohé z vysledku ¢&i dil€ich kroku
téchto posunu naleznete zachycené v jednotlivych pfispévcich v tomto sborniku.

Jako prvni mame tu Cest otisknout pfispévek Lisy Parkinson, nestorky rodinné
mediace a jedné z nejvyraznéjsich prikopnic zapojovani déti do mediace v Evropé.
Spole¢né s Adrienne Cox, jez na konferenci pfednesla pfispévek i prakticky workshop
vénovany tématu standardd mediace zahrnujici déti (child-inclusive mediation — dale jen
CIM), byly ¢lenkami pracovni skupiny britské Family Mediation Council (dale jen FMC).
FMC je de facto narodni komora rodinnych mediator(, regulativni té€leso dohliZzejici na
praxi a rozvoj rodinné mediace v Anglii a Walesu. Od roku 2016 tato pracovni skupina
pfipravovala standardy a doporuceni pro institucionalizaci rodinné mediace zahrnujici
déti. Pozadi, pribéh i vysledky jejich prace mate moznost sledovat jak v pfispévku Lisy
Parkinson, tak i v nékterych odpovédich Adrienne Cox v poslednim pfispévku tohoto
sborniku, ktery zachycuje panelovou diskusi mezi zahraniénimi hosty konference. Na
tomto misté se jisté slusi podékovat britské FMC a jmenovité pak pani Helen Anthony,
vykonné feditelce FMC, za souhlas s pfetisténim kompletnich standardd CIM jako
pfilohy pFispévku Lisy Parkinson.

Dalsi prispévek Ize povazovat za zasadni vklad UMPOD k otazkam zapojovani
déti do mediace. S kolegou Ondfejem BouSou jsme sestavili rozsahly text, ktery se
ucelenym zplsobem vénuje praktickym i teoretickym otazkam zapojovani déti do
mediace. Snazili jsme se vénovat pozornost jak pravnimu ramci a pravni argumentaci
ve prospéch zapojeni déti do mediace, stejné jako argumentaci a vysvétleni z oblasti
psychologie. Za nejvyznamngjsi Ize jisté povazovat silny dUraz na aktualni védecky,
tzv. evidence based pristup. NaSim zamérem bylo vyhnout se v soucasnosti



rozSifenému nesSvaru diskusi vedenych ve stylu zakopovych valek nenavidéjicich se
taborl, které pouze obhajuji své nazory. Mezi nazorem, resp. presvédcenim a fakty
podpofenymi vyzkumy totiz vidime zasadni rozdil. PFi pfipravé textu jsme si byli piné
védomi toho, Ze zapojovani déti do mediace je stale jest&, nejenom v Ceské republice,
kontroverznim tématem, jez vyvolava vasné. V ponékud vyhrocené podobé Ize krajni
polohy diskuse popsat jako souboj mezi liberacionisty — obhajci rovnych prav déti
a welfaristy, pro néz je nejvyznamnéjsi hodnotou blaho déti a jejich ochrana. Na mnoha
mistech naseho ¢lanku, s vyuzitim sou¢asnych empirickych vyzkumu, dokazujeme, ze
nékteré ze zdanlivych tfecich ploch jsou pouze uméle udrzované rozdily. Priklad za
v8echny je poznani, Ze jednim z nejvyznamnéjSich protektivnich faktor( déti v situaci
rodinného konfliktu je jejich zapojeni do feseni. | pfes vesSkerou teoreticko-empirickou
podporu je vSak jadrem naseho pfispévku popis praktického zavadéni a fungovani CIM
v praxi UMPOD.

Jako dalSi nasleduje prispévek Lesley Allport, jenz se vénuje v nasem prostredi
velmi netradi¢ni oblasti mediaci s détmi se specifickymi vzdélavacimi potfebami nebo
postizenim. Lesley popisuje, ze tématika specifickych vzdélavacich potfeb vytvafri jak
obsahovou napln téchto mediaci, tak i jejich praktické vyzvy pfi ivahach o zapojovani
déti. Pfi pozorném cCteni si nelze nepokladat otazky, nakolik se pfedstavovany model
SEND odliSuje napf. od nam znamgjsich pfipadovych konferenci. Lesley vSak brzy
dikladné osvétli, kudy vede délici linie mezi procesem, ktery je jiZ nazyvan mediaci,
a jinymi procesy, které mohou spiSe pfipominat pravé pfipadové konference. Za
upozornéni také stoji, Ze Lesley ve svém pfispévku zdarazriuje potfebu zvaZzovat tcel
mediace, pficemz ke své argumentaci vyuziva jak podhoubi na feSeni orientovanych
pFistupl (u nas popisovanych jako facilitativni mediace), stejné jako principy a hodnoty
nedirektivnich pfistup(, u nas znamych spisSe jako mediace transformativni.

Lenka Polakova dale nabidne druhou moznost poznat praxi zapojovani déti do
mediaci v CR. Mediaéni Centrum Olomouc, které je souéasti Rodinného centra
olomoucké neziskové organizace P-centrum, je mozné popsat jako spfiznéného
prikopnika zapojovani déti do mediaci. V zasadnich principech realizuje stejnou
praxi CIM jako UMPOD, v mnoha detailech a postupech, které jsou dany predevsim
personalnimi, finan¢nimi, ale i statusovymi hledisky, v8ak vytvafi vlastni praxi, ktera
muZe byt pro mnohé kolegy inspirativni. Lenka nejprve pfedstavuje mediaéni centrum
a jeho pojeti mediace, nasledné se pak vénuje praktickému provadéni zapojovani déti
a rolim ¢&i kompetencim jednotlivych aktéru.

Nasledujici pfispévek Rachael Field nas zavede do dalSi nezvyklé a v mnoha
ohledech rodinnymi mediatory obavané oblasti — k zapojovani déti v mediacich, kde
je pfitomen prvek domaciho nasili. Rachael, ktera je jinak profesorkou na pravnické
fakulté Bond Univesity v Australii, patfi k pfednim svétovym vyzkumnicim i praktikim
v oblastifeseni konflikt( spojenych s domacim nasilim. Ve svém pfispévku nas seznamuje
s Fizenym procesem feSeni rodinnych sport (Coordinated Family Disputes Resolution,
dale jen CFDR), jenz byl v Australii vyvinut pro bezpe€nou spolupraci s rodinami,



v nichz bylo indikovano nebo prokazano domaci nasili. Mezi hlavni specifika procesu
Ize zahrnout dikladné planovani a vyhodnocovani rizik, U€ast vice subjektl, jmenovité
tfeba pravnich zastupcl stran na mediaci, ale i na pfipadovych setkanich odbornik,
nebo rozloZeni celého procesu do del$iho Useku nékolika mésica, ktery zahrnuje
i prabézné vyhodnocovani priibéhu a pinéni dohod mezi rodic¢i. Kromé praktickych
postupl, jak reagovat na pfipadna rizika spojena s projevy nasili mezi rodici, Rachael
popisuje téz kritéria a uvahy, které vedou k volbé ¢asu a formy vhodného zapojeni déti.

V pfispévku Zlaty Bruzkové se od mediaci pfesuneme k pfipadovym konferencim
(dale jen PK), konkrétné k pfipadovym konferencim interaktivnim. Jadrem jejiho
pfispévku je kromé vyjasnéni samotného konceptu interaktivnich PK pfedevsim sdileni
osobnich zkuSenosti déti, resp. dospivajicich s ucasti na takovém setkani. Jednotlivé
kroky pfipravy a realizace interaktivni PK jsou doprovazeny a doplfiovany citacemi
z rozhovord s détmi i zapojenymi profesionaly. Nejenom obsahem, ale i svou formou
je tak ptispévek Zlaty Bruzkové zajimavym namétem, jak je mozné i psat o détech
participativnim zpusobem s vyuzitim jejich vlastnich slov a zkusenosti.

Janet Mueller ve svém pfispévku zduraznuje jedno z velkych dilemat, které
se v souvislosti s rodinnou medici stale Castéji zacind objevovat. S rozsifovanim
a etablovanim rtznych pfistupl k interdisciplinarni spolupréci v oblasti rodinného
prava a pomoci rodindm v rozpadu se jevi stale aktualnéjSi otazka, jakou roli maji
v takovém systému hrat mediatofi? V souvislosti s pfedchozi se €asto nabizi i dalsi
otazka — jaké hodnoty mediace mohou byt tésnéjSim sepjetim mediatora jako €lena
sintersdisciplinarniho tymu“ ohrozeny? Janet se nad témito otazkami zamysli ve svém
pfispévku mapujicim moznosti nedirektivni mediace v direktivnim prostfedi rodinného
prava nebo socialné-pravni ochrany. K dispozici nabizi osvézujici zamyS$leni nad
hodnotami a principy mediace, jak jsou formulovany v nejméné direktivnim pfisupu
k mediaci, ktery byl doposud vyvinut — z pohledu transformativni mediace a optikou
relaéniho pohledu na konflikt.

Podobné aktualni je i pfispévek Dany Nedé&Inikové, ktery se vénuje tématu pfFiprav
a vzdélavani rodi¢t v obdobi rozvodu nebo rozpadu rodiny. | to je totiz v souCasnosti
Casto sklofiovanym problémem — jakym zpusobem pfipravit rodi¢e, aby rozvodem
nebo rozpadem vztahu prosli co nejrychleji a s co nejmenSimi Skodami, které
v pribéhu zplGsobi svym détem. Odbornici z fad soudcu, socialnich pracovnik(l organu
socialné-pravni ochrany déti (dale jen OSPOD) nebo i mediatoru stale ¢astéji volaji po
tom, aby rodie prosli pfipravou jesté predtim, nez do systému rodinného soudnictvi
a odborné pomoci vstoupi. Dana se vénuje nejenom prehledu riznych podob a forem
takovych programu ve svété, at uz co do délky takového vzdélavani, poctu ucastnikul
nebo jeho zavaznosti. Tyto prehledy jsou doplnény podrobnym popisem cilt a uceld
vzdélavani rodicli, dale ivahami nad pozitivy ¢i slabymi misty vzdélavani, at jiz danych
dlvody pochazejicimi zevnitf samotného programu, nebo divody danymi spi$e kulturné
&i systémové specificky pro Ceskou republiku.



Nasledujici pfispévek Ann O’Kelly Ize povazovat za svého druhu teoreticky svornik
mezi obéma predchazejicimi pfispévky. Na uvahy Janet Mueller navazuje v rela¢nich
vychodiscich pro popis socialni struktury a veskeré interakce (komunikace) mezi lidmi.
Na pfispévek Dany Nedélnikové navazuje Ann zejména tam, kde se Uvahy dotykaji
toho, co rodi¢e mohou zpusobovat svym détem, kdyz nejsou, mimo jiné, posilovany
jejich reflexivni kapacity. Ann ke zmifiovanému propojeni vyuziva koncepty jednoho
z nejinspirativnéjsich socialnich myslitell sou€asnosti — Axela Honnetha a jeho teorii
uznani. Ann se snazi popsat, pro¢ je zapojeni déti do mediace v situaci rozpadu rodiny
zcela zasadni jak na mikrourovni jednotlivych déti, tak i na makrodrovni demokraticke
spolec¢nosti jako celku. Skrze vysvétleni povahy a vzniku konceptl sebevédomi,
seberespektu a sebehodnoty Ann poukazuje na to, jak je muzeme vyuzit pro Uvahy
o situaci déti v obtizné situaci rozpadu jejich rodiny a jaka rizika hrozi, pokud je budeme
ignorovat. V zavéru se v8ak Ann vénuje také praktickému vyuziti konceptl pro situace
zapojeni déti do rozhodovani, které se jich tyka.

Predposledni pfispévek uzavira pomysiny kruh. Eva Ritova nam v ném predstavi jiz
nikoliv pouhé Uvahy a polemiky o kompetenci ¢i nekompetenci déti, o nutnosti chranit
déti pred konfliktem nebo o potfebé chranit je pfed nutnosti rozhodovat. Eva nabizi zcela
konkrétni, empirickou zkusenost z prostredi, kde jsou to pravé déti, kterych se nejenom
konfliktni situace pfimo dotykaji, ale také jsou to pravé déti, kdo konflikty osobné
fesi — tfeba i v roli peer-mediatora. To, co z pfispévku o peer-mediacich mizeme pro
zkuSenost prace s rodinou v rozpadu ocenit zejména, jsou nepfehlédnutelné paralely
souvisejici s vytvarenim pfilezitosti pro déti. Ve zkratce se to da popsat jako poznani,
Ze bez ohledu na kontext nebo aplikaCni praxi je pro participaci déti na rozhodovani
zcela klicové, aby obdrzely podporu (a nikoliv pfekazky a vymluvy) od dospélych.
Pokud jsou dospéli ochotni détem jejich ucast umoznit, pokud jsou dospéli ochotni
upravit ¢i pfipravit podminky, aby to déti mohly délat, nemaji déti zadnou vétsi potiz
predvést, Ze jejich kompetence efektivné a smysluplné participovat je pfinejmensim
zcela dostacujici.

Posledni pfispévek je pfepisem panelové diskuse, ktera probihala posledni den
konference mezi zahrani¢nimi hosty — Adrienne Cox, Ann O’Kelly, Janet Mueller, Lesley
Allport a Rachael Field. Jde o nezvyklé, le€ nesminé inspirativni ¢teni, kdy se pravidelné
stfidaji perspektivy a zkuSenosti pfednich odbornic v oblasti medice a rodinné mediace
na svété. V diskusi byla pozornost postupné vénovana nékolika oblastem, jez jsou
zcela zasadni pro moznosti zapojovani déti do rozhodovani, specificky do mediace.
Nejprve hosté diskutovali o vhodnosti a ospravedinéni zapojovani déti jako takového.
Toto téma se plynule pfeklopilo do vyjasriovani otdzek vyhodnocovani rizika zapojovani
déti do mediace. Neméné zajimavé byly diskuse o tom, zda by rodinnd mediace
¢i rodinna mediace zahrnujici déti méla byt hrazena z vefejnych prostfedk(, zda by
takova mediace méla byt nabizena bezplatné, nebo zda by naopak mohlo byt vhodné&;jsi
vyuzit efekty souvisejici s motivaci klientt tam, kde si za sluzbu plati. Fantasticka jsou ta
mista panelové diskuse, kde se damy vénovaly ivaham o funkci, formé a uc€elu supervize
v rodinné mediaci a s tim souvisejicim otazkam regulace (pravni i profesni) celého



oboru rodinnych mediaci. Zavér panelové diskuse nakonec patfil vyjasfiovani jedné
z nejCastéjSich obav spojenych s mediaci zahrnujici déti — jak zachazet se situacemi,
kde se diivodné domnivame, nebo jsme si témér jisti, ze hlas ditéte je ve skuteCnosti
hlasem nékterého z rodica.

Projekt Prava a participace ditéte v agendach UMPOD ma nemalo ambici.
Snazime se nové definovat, co to znamena dobra praxe v socialné-pravni ochrané
déti s pfeshrani¢nim prvkem. Stejné tak ma nemalo ambici i tento sbornik. Mezi ty
nejvyznamnegjsi patfi snaha dostat do odborné diskuse téma zapojovani déti do
mediaci, pfipadovych konferenci a jinych rozhodovacich procest nikoliv jiz jen jako
okrajovou zalezitost, ktera zajima dva az tfi lidi v republice. Ambici tohoto sborniku je
ukazat, ze zapojovani déti je nové definujici charakteristikou toho, co to znamena dobra
praxe rodinné mediace, pfipadovych konferenci a dal$ich procest. Doufam tedy, Ze po
precteni alespor nékterych prispévkil ziskate tento dojem také.



Child-Inclusive Mediation

Lisa Parkinson'’

Introduction to the CIM in the UK

Some family mediators in the UK have provided child-inclusive mediation (further
referred to as CIM) since the first family mediation centre opened in Bristol in 1978
as an independent, out-of-court mediation service for separating/separated parents
and other family members. However, mediators in the UK do not generally meet with
children and young people during the mediation process. There are number of reasons.
A study commissioned by the Ministry of Justice in 2011 found that 20 % of children in
contested family law cases were under two years old, while 76 % were under ten years
old. Mediation is a voluntary process and some parents do not want their children to take
part, fearing that the child will be put under pressure and instructed by the other parent
what to say. Mediators may also have concerns about potential risks and repercussions
for the child. On the other hand, research studies show that children and young people
experiencing their parents' separation and divorce feel strongly that they should have
a voice and be listened to. “I don‘t think our parents knew how we were feeling [...] | think
adults should talk to kids more.” (13-year-old boy)?

The need to provide opportunities for children and young people to talk with a qualified
professional about their perspectives, suggestions and wishes has been emphasised
by the President of the Supreme Court in England and Wales: “There is a growing
understanding of the importance of listening to the children involved in children’s cases.
It is the child, more than anyone else, who will have to live with what the court decides.
Those who do listen to children understand that they often have a view that is quite
distinct from that of the person looking after them. They are quite capable of being
moral actors in their own right. Just as the adults may have to do what the court decides
whether they like it or not, so may the child. But that is no more reason for failing to hear
what the child has to say than it is for refusing to hear the parents‘ views.”

A government-commissioned Review of the Family Justice System in England
and Wales stated: “It is now generally accepted [...] that it must be right for children
and young people to be given every opportunity to have their voices heard in cases

' Lisa Parkinson is a mediator, consultant and trainer, Vice-President, Family Mediators Association, England and Wales.

2 Office of the Children's Commissioner, Do more than listen. Act [online]. 2011. Available at: https:/dera.ioe.ac.uk/10384/1/
force_download.php%3ffp=%252Fclient_assets%252Fcp%252Fpublication%252F514%252FDo_more_than_listen_-_Act
Consultation_response_to_the_Family_Justice_Review_undertaken_for_the_Family_Justice_Council.pdf.

3 House of Lords Judgement in re D (A Child), of 16 November 2006, No UKHL 511.
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that are about them.™ The Review identified the need to make parents more aware
of the impact of prolonged conflict on children and recommended “more child focus
and better training for professionals to make sure children’s views are heard”. Similar
recommendations were made by the Voice of the Child Group (Final Report), but there
was little action. In 2016 a group of nationally accredited CIM trainers decided to meet
in London over a period of time to draw up standards and requirements for training
and practice in this special field. The Family Mediation Council (further referred to as
FMC), the regulatory body for family mediators in England and Wales, heard about
these meetings and invited the group to become an FMC working group and submit
their recommendations to the FMC for consideration. In May 2017 the working group
submitted four papers of recommendations to the FMC on principles, standards and
pre-conditions for CIM, the length and content of CIM training, assessment of
competencies (knowledge and skills) to become qualified for CIM practice, and ongoing
requirements for consultancy/supervision and continuing professional development.
A week later, these recommendations were accepted in full by the FMC and the Family
Mediation Standards Board! The new standards and requirements came into force in
September 2018 and apply to all FMC-registered family mediators.®

CIM Definition and Code of Practice

The FMC adopted the working group's definition: “Child-inclusive mediation provides
opportunities for children and young people to have their voices heard directly during the
process of mediation, to help them feel respected and listened to and, at their request, to
assist parents or carers to receive, understand and take account of the child‘s messages
and/or suggestions regarding decisions and arrangements for the child.” The principles
of CIM were also accepted as consistent with the fundamental principles of mediation:

1. Voluntary participation: the child or young person participates voluntarily, with
the consent and support of both parents or those holding parental responsibility.

2. Confidentiality: conversations with a child or young person in the course
of mediation are confidential and are not reportable to the court or to third
parties except a) where there are safeguarding / child protection concerns or
b) where, in exceptional circumstances, the law imposes an overriding obligation
of disclosure upon the mediator or c) where the child or young person requests the
mediator to share specific messages with their parents/carers during mediation.

3. Impartiality and neutrality as to outcome: the mediator must remain impartial
in meeting with a child or young person and must remain neutral as to the

4 Review of the Family Justice System in England and Wales, Final Report [online]. 2011. par. 4.132. Available at: https://assets.
publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/181133/FJR-2011.pdf.

5 All the CIM standards are available as an appendix to this article. We are grateful to the british Family Mediation Council for the
permission to reprint their Child-Inclusive Mediation standards. (Note of the editor.).

1


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/181133/FJR-2011.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/181133/FJR-2011.pdf

outcome of the mediation. The mediator does not represent the child or act as
the child's advocate.

Decisions remain with the parents or those with parental responsibility:
children and young people may make requests and offer suggestions, but they
are not asked, or given power, to make choices or decisions.

The FMC Code of Practice for Family Mediators (revised 2018) now requires all
FMC registered mediators, whether CIM-trained or not, to explain to parents and carers
from the initial meeting onwards that children and young people aged 10 and above
(and when appropriate, younger children) should be offered the opportunity to meet
with a child counsellor or CIM qualified mediator. Mediators who are not CIM trained
are required to attend a CIM Awareness and Understanding Day to understand how
CIM benefits children and parents, how to encourage parents to consider CIM and
different ways of arranging it. Mediators who are already CIM trained must attend a CIM
Update Day, while those wishing to qualify in CIM must take the new 40-hour training
provided by FMC approved trainers. The FMC also approved the CIM working group’s
pre-conditions for meeting with a child or young person during mediation:

1.

The mediator should have access to suitable rooms and facilities for meetings
with young people and children, where children are safe at all times and can feel
comfortable and at ease.

. The mediator should consider having a co-mediator or colleague who would be

available to take part in a meeting with a child or young person or be nearby, for
safety/safeguarding purposes.

Each parent/carer should first attend an initial meeting that includes assessment
of and screening for domestic abuse and child protection issues and safeguarding
concerns.

The mediator should check whether any other professional(s) is/are involved with
the child or family — currently or previously.

Before a child or young person is invited to take part directly in mediation,
parents should be committed to the mediation process by signing an Agreement
to Mediate. The mediator should discuss the objectives and possible options
with each parent/carer, to explore the appropriateness of the child‘s direct
involvement. If a child has a parent or carer who is not a participant in the
mediation, consideration needs to be given to consulting with this person as well.

The mediator’s role must be clarified with and accepted by both parents/carers.
Confidentiality and its limits should be explained carefully and understood by

all concerned parties. Both parents/carers need to understand and accept the
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principles and objectives of involving their children directly. They should sign
a letter confirming their consent and their willingness to receive messages
or feedback that the child requests the mediator to give them. The consent
form should include an undertaking that the parent/carer will not brief the child
beforehand on what the child should or should not say to the mediator or child
consultant, nor question the child or young person afterwards as to what they
actually did or did not say.

7. Mediators should offer a range of options for child-inclusive mediation (eg one
mediator or two, siblings together as well as separately). The child‘s involvement,
structure of meetings and time-scale should be planned carefully with
parents/carers to maximise the benefits and minimise any potential difficulties.

8. It must be made clear to children and young people themselves that they are free
to accept or decline the invitation to meet with the mediator or child consultant.
They may respond directly if they wish, or via a parent or carer.

9. Mediators must have careful regard to time-scales for children and young
people, arranging dates and scheduling follow-up meetings with parents/carers
and, if needed, with the children, to avoid delay and ensure that children are kept
informed.

10. Child-inclusive mediation is a process, rather than a one-off meeting. Ongoing
support and further meetings with the child or young person should be offered
and arranged as appropriate.

11. Mediators must keep a professional record of their meetings with children and
young people, but they should not provide reports, written notes or feedback
to parents (or to anyone else). Mediators should give verbal feedback only
to parents/carers, without giving any additional information, interpretations
or comments beyond what the child or young person has specifically requested
the mediator to convey.

Conclusion

CIM offers informal and friendly conversations with children and young people
in which they can talk freely about their views and feelings and offer suggestions and
messages to be shared with their parents, if they wish. These conversations help children
and parents to listen and talk with each other with greater empathy and understanding.
CIM mediators need a wide range of techniques and skills, supported by their knowledge
of child development, attachment and systems theory, crisis intervention and family
dynamics. A child who took part in a study of child-inclusive mediation in Australia said:
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“It helped to have someone listen to what | said, for it to be confidential, but also she
would pass on to my parents what | wanted them to know. | was allowed to speak and
say what | want. | could speak about problems. Afterwards I felt really good, like much
better.”™
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Standards Framework Changes for CIM_20187

family
mediation

Standards Framework changes for CIM, May 2018

The following amendments are made to the FMC Manual of Professional Standards
and Self-Regulatory Framework (v.1 dated September 2014) from 14" May 2018.

Amendments:

p.6
Additional bullet-point under Post training requirements and restrictions fo read:

+* For mediators submitting portfolios from 1.9.19 (see Part 6 & Appendix if
submitting a portiolio before this date).

Attend a Chid-Inclusive Mediation (CIM) Awareness and Understanding
Course. This should be a minimum of one day jong and provided by either an
FMC approved foundation course provider, or an FMC approved CIM
provider. The purpose of this is to ensure that all family mediators can explain
the principles, purpose and the basic process of CIM to parents as they
should routinely detail this in initial assessment meetings.

Whife this one-day course will not be assessed, it must take account of the
competencies listed in Part 6.5 under the following sections:

A3 Understanding and Application of the Process
B4 Performance Skills: Working with Parents and Carers.

p.8
Add final two bullet-points to C1 Explain mediation to participants so that it reads:

C1 Explain mediation to participants

This includes:
+ being clear about the difference between an initial consultation or assessment
meeting and a mediation session
* explaining the principles, potential and limitations of mediation
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* explaining the different methods of mediation that are available and how they
would work.

* explaining CIM and the child’s rights perspective to parents/carers, discussing
ways in which children and young people can be listened fo and encouraged
fo offer their perspectives and suggestions and fo giving active
encouragement to parents/carers to provide such an epportunity for the child
(for mediators submitting portfolios from 1.9.19)

* explaining that the principles of CIM are consistent with the fundamental
principies of mediation (for mediators submitting portfolios from 1.9.19).

Add new section:

Part 6 = Child-Inclusive Mediation

Introduction

Child-Inclusive Mediation (CIM) provides opportunities for children and young people
to have their voices heard directly during the process of mediation, to help them feel
respected and listened to and, at their request, to assist parents or carers to receive,
understand and take account of the child's messages regarding decisions and
amrangements for the child to be made by their parents.

All mediators should explain to parents/carers at initial information and assessment
meetings, as well as subsequently, that children and young people aged 10 and
above should be offered the opportunity to have a conversation with a professionally
qualified mediator or child consultant in which they are invited to give their
perspectives in order that parents may take account of those perspectives in any
decisions and arrangements that are being made for them.

Section 5.7.2 of the FMC Code of Practice embodies Article 12 of the UNCRC 1989,
which gives all children the right to express their views in all matters affecting them in
accordance with their age and maturity. In this jurisdiction, all children of 10 and over
should have the opportunity to be consulted if they wish, when decisions and
arangements are being made that affect them.
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Younger children (including younger siblings and other children of the family) should
not be excluded from having a similar opportunity for CIM, since they are equally
important members of the family.

Exceptions include where there are safeguarding concerns or where a child has
leaming difficulties or mental illness which would make CIM inappropriate.

Mediators should remember the following principles apply:

Voluntary participation: The child or young person participates voluntarily,
with the informed consent and support of both parents (or those holding
parental responsibility (PR)). Child-Inclusive Mediation cannot be ordered by
the courts. Mediators must ensure that they have invited the child to participate
and that it is for the child to choose whether they accept any invitation.

Confidentiality. Conversations with a child or young person in the course of
mediation are confidential and are not reportable to the court or to third parties
except a) where there are safeguarding/child protection concems or b) where,
in exceptional circumstances, the law (or a court) imposes an overriding
obligation of disclosure upon the mediator or c) where the child or young
person requests the mediator to share specific messages with their
parents/carers. Mediators must ensure that they have explained confidentiality
(including in relation to safeguarding from harm) in an age appropriate manner
and have checked as far as is possible and practicable that the child has
understood.

Impartiality and Neutrality as to outcome: The mediator must remain
impartial in a meeting with a child or young person and must remain neutral as
to the outcome of the mediation. The mediator does not represent the child or
act as the child's advocate.

Decisions remain with the child's parents (or others holding PR): Children
and young people may make requests and offer suggestions, but they are not
asked, or given power, to make choices or decisions.
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In order to see children in mediation, a mediator must meet the requirements in 6.2
below for carrying out CIM practice. If a mediator is not CIM trained, he or she must
make arrangements with an FMC-registered CIM practitioner or other suitable
appropriate, qualified and competent professional who meets the requirements as
may be laid down by the FMC from time to time.

Qualifications, Training and Practice Requirements for CIM-
recognised mediators applicable from 1.9.18 (see appendix to Part 6

for transitional measures)

Requirements for a family mediator to apply for CIM Training

6.1 A Mediator may apply for training in CIM provided he or she:

a) is currently registered with the FMC as a fully-accredited mediator;
and

b) has attended a one-day CIM Awareness and Understanding Course
run by an FMC-approved foundation or CIM course provider (as
detailed in Part 1, section 2.1); and

c) provide his or her PPC’s written support for their application, with any
further confirmation that may be requested by the trainers.

Requirements for CIM practice

6.2 FMCA mediators may undertake CIM provided that they are registered to do
so with the FMC. FMCA Mediators may register with the FMC to undertake
CIM provided that they:
a) have attended an FMC-approved CIM training course and been

assessed by the trainers as having attained the competencies required
for CIM practice;
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b) have appropriate safeguarding policies and procedures in place for
camying out CIM;

c) have a PPC trained in CIM for consultation and discussion of their CIM
practice. This PPC may be separate from and additional to their
registered PPC, if s/he is not CIM trained and practising;

d) have met any other requirements as may be laid down by the FMC
from time to time.

Ongoing requirements for CIM trained mediators

6.3

CIM trained mediators must continue to meet the following requirements in
addition to the required professional development hours specified for
continued recognition as an FMCA mediator or PPC. CIM ftrained mediators
should:

a)  Complete the equivalent of at least 10 hours CIM specific professional
development every 3 years, 5 hours of which should normally be by
attending a course advertised as suitable for CIM professional
development. The remaining 5 hours professional development can be
acquired in a number of ways, according to what a Mediator decides is
most appropriate for their own development. This could include:

+ Aftending further training courses advertised as suitable for CIM
specific professional development which are designed to further
develop and update skills and knowledge in aspects of Child-
Inclusive Mediation.

+ Aftending training courses that will enhance their skills and
knowledge to consult and engage with children at different stages of
development and with different needs.

+ Specific reading or study to expand theoretical, legal or practical
knowledge relevant to CIM.

« Aftendance at conference workshops or lectures relevant to the
theory or practice of CIM.
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b)

<)

d)

« Developing, writing or delivering new material relevant to CIM for
example delivering a workshop or lecture on aspects relevant to CIM
or writing and publishing an article;

Have at least 3 CIM cases over 3 years. These should be discussed in
supervision with their PPCs who will confirm for registration purposes
whether the requirement has been met.

If this is not possible, then mediators should attend refresher training in
CIM to ensure their practice is up to date. Such training can be counted
towards their specific CIM professional development requirement; and

Continue to ensure they have appropriate safeguarding policies and
procedures in place; and

Ensure they each have a PPC who continues to be an FMC CIM-
registered mediator her/himself.

Facilities and Conduct of Child-Inclusive Mediation

6.4 When conducting Child- Inclusive Mediation:

a)

b)

0)

The mediator should have access to suitable rooms and facilities for
meetings with young people and children, where children are safe at all
times and can feel comfortable and at ease.

The mediator should consider, where possible and appropriate, having
a co-mediator or colleague who would be available to take part in a
meeting with a child or young person, or be nearby, for safety and
safeguarding purposes.

Each parent/carer should first attend an initial information and
assessment meeting that includes assessment of and screening for
domestic abuse and child protection issues and safeguarding

Page 6 of 20
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d)

&)

g)

concems.

The mediator should check whether any other professional(s) is/are
involved with the child or family, either currently or previously.

Before a child or young person is invited to take part directly in
mediation, parents should have committed to the mediation process by
signing an Agreement to Mediate. The mediator should discuss the
objectives and possible options with each parent/carer both separately
in the assessment meetings and then together in a joint mediation
meeting (or shuttle if this has been judged appropriate), to explore the
appropriateness of the child’'s direct involvement and how best to
conduct the CIM for the benefit of the child. If a child has a parent or
carer who is not a participant in the mediation, consideration needs to
be given to consulting with this person as well.

The mediator's role and that of any colleague mediator/child consultant
who will see the child must be clarified with and accepted by both
parents/carers. Confidentiality and its limits should be explained
carefully and understood by all concerned. Both parents/carers need to
understand and accept the principles and objectives of involving their
children directly. They should sign an agreement confirming their
consent and their willingness to receive messages or feedback that the
child requests the mediator to give them. The agreement should
include an undertaking that the parent/carer has not briefed, and will
not brief, the child beforehand on what the child should or should not
say to the mediator or child consultant, nor question the child or young
person afterwards as to what he or she actually did, or did not, say.

Mediators should offer a range of options for CIM (e.g. one mediator or
two, siblings together as well as separately). The child's involvement,
structure of meetings and time-scale should be planned carefully with
parents/carers to maximise the benefits and minimise any potential
difficulties.

Page 7 of 20
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h)

)]

k)

It must be made clear to children and young people themselves that
they are free to accept or decline the invitation to meet the Mediator or
child consultant. They may respond directly if they wish, or via a parent
or carer.

Mediators must have careful regard to time-scales for children and
young people, arranging dates and scheduling follow-up meetings with
parents/carers and, if needed, with the children, to avoid delay and
ensure that children are kept informed.

Mediators should offer and arrange ongoing support and further
meetings with the child or young person as appropriate, as CIM is a
process, rather than a one-off meeting.

Mediators must ensure that they have checked with any child or young
person the content of any message or feedback the child or young
person wishes shared with their parents and keep a professional
record of their meetings with children and young people, but they
should not provide reports, written notes or written feedback to parents
(or to anyone else). Mediators should give verbal feedback only to
parents/carers, without giving any additional information, interpretations
or comments beyond what the child or young person has specifically
requested the mediator to convey.

Competencies for Child-Inclusive Mediators

6.5

This section sets out the competencies required of FMCA mediators who wish
to train, qualify and practice in CIM as part of a dispute resolution process.
Training Providers must ensure that their programmes allow delegates to be

assessed against these competencies. They fall into two categories which are
further divided into sub sections:
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Relevant theoretical frameworks such as

a) Family systems theory and working with sibling groups

b) Attachment theory

c)  Child development theory (physical, cognitive, moral development)
d) Risks and resilience theory

Core Research into the effects of divorce and separation on children, the
significance of their involvement in decision-making and models of CIM
Practice

The potential effect of power imbalance between parents and children in CIM
Practice

iv.

The range of communication and behaviours that may result from culture,
age, gender, ability, additional needs, racial or religious diversity and how to
respond to these

Relevant law and legislation in private law children’'s matters

Relevant legislation in relation to
a) the child and young person’s right to be heard (including Art. 12 UNCRC)
b) equality and inclusion

c) the rights of children and young people

The legislation and statutory requirements relating to: safeguarding and
‘Working Together; principles and practice in relation to Domestic
Abuse/Violence
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The Definition, Principles and Requirements of CIM as set out in the
introduction to Part 6 of the Standards Framework

The CIM process including a range of practice medels to include when
CIM may and may not be appropriate

The location of mediation and CIM within Dispute Resolution and its
relationship with other family justice agencies e.g. CAFCASS/guardian
ad litem/children’s services/child psychotherapists and other agencies
and professionals

The principles and practice of anti-discrimination and inclusion for
working with children and young people and the relevant policies relating
to this

The procedures and documents required for the recording of issues
related to children’s and young people’s views

vi.  The principle of confidentiality and its application in relation to younger
and older children, the parents and the mediator
vii.  The principles and practice of safeguarding and the need to protect

children from harm
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Explain the process of CIM fo parents, including the principles of
confidentiality and any exceptions to this as regards safeguarding concems,
identify indicators and confra-indicators, and consider the appropriateness of
CIM with parents, in the light of information shared by parents, including any
safeguarding concemns

Identify an appropriate model, and plan and agree a structure with parents,
taking into account the child’s or young person's needs

Obtain the informed consent of parents in accordance with the principles set
out in the introduction to Part 6 of the Standards Framework

iv.  Work in partnership with a co-mediator or other professionals as appropriate
v. Following a meeting with a child or young person, refocus parents on co-
operative decision-making, considering any feedback from their children
vi.  Consider with parents, and if necessary provide further feedback and support

to children and young people, regarding parental responses or decisions
made
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Identify and plan for the most appropriate approach to work directly with the
child, young person and sibling groups

Engage empathically with the child or young person, create a safe, friendly
environment and utilise the most appropriate means to create an age-
appropriate relationship, including the use of books, toys and other resources

Explain the CIM process to children sensitively and appropriately including:

a) providing age-appropriate explanations of principles of confidentiality, privacy
and any exceptions
b) explaining the options for giving feedback to their parents
c) negotiating and agreeing what will be part of the feedback process
d) obtaining the informed consent of the child / young person
iv. Communicate with a child or young person, actively listen to their views,
respond appropriately and have an awareness of the potential impact on the
child
v. Work with diverse needs to take account of any factors concerning cultural

background, age, gender, ability, racial or religious considerations

Vi

a) the effects of family separation, transition and change

b) sources of help and support

c)

Provide age-appropriate information to children and young people where
appropriate in relation to:

signposting to other resources
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vii.  Support children and young people to consider what they want their parents
to hear and understand, and think about possible outcomes

viii.  Explore with children and young people any concemns about feedback to their
parents and assist them to consider the ways in which a difficult message
can be communicated while ensuring that they are aware of their right to
confidentiality (except in relation to hammn)

ix.  Support the child or young person to decide the feedback they want to give
and undertake to ensure that this is given without interpretation

X. Support the child or young person to communicate with their parents in
person where appropriate

Minimum requirements for CIM Training Providers
6.6. The minimum requirements set out here must be met and the course must be
approved by the FMC.

6.7  The FMSB. on behalf of the FMC, will determine the form and
process for applications for course approval and will publish this from

time to time.

Level of Course

6.8 Courses should reflect, as a minimum, the requirements for level 5 as
described in the level descriptors of the Qualifications and Credit Framework,
Framework for Higher Education Qualifications or Credit and Qualifications
Framework for Wales. Courses may be validated or credit rated by a
university or other recognised awarding body, but this is not a requirement
for FMC approval.
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Course content

69 a)

b)

c)

d)

When developing their course content and assessment criteria
applicant providers should refer to the relevant provisions in this
document, the CIM competencies and the FMC Code of Practice.

Training in CIM is open to mediators who already hold FMCA status.
Therefore in planning course content and assessment criteria,
applicant providers should ensure that the course is pitched to a level
commensurate with the fact that attending practitioners will have
already achieved a level of competence if not proficiency of practice in
their everyday mediation practice.

Nonetheless course content should demonstrate the principles,
knowledge, techniques and skills stated or implied in the Standards
and particularly in relation to the duties, principles and requirements of
CIM, including applying them in a simulated environment.

Courses must cover both knowledge and performance criteria
requirements in relation to CIM practice. In addition, courses must
provide opportunities for participants to carry out simulated CIM and to
produce such documents (e.g. draft letters for children and young
people, documents designed to record parental agreement such as
Parenting plans or MOU's and any outline plan for how the child-
inclusive work is to be conducted).

Course providers should encourage course participants to keep a log

of their own reflections on their learning and development throughout
the course.

Duration and Teaching Methods

610 a)

b)

The course must be at least 40 hours of leaming and development.

21 hours (3 days, 7 hours per day) of this must be at an attended
course. The attended part of the course must demonstrate that
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6.11

6.12

6.13

6.14

at least 50% of the course time is spent on skills development,
including role-play and small group exercises.

c)  The remaining 19 hours of course time may be spent on a combination
of:
« ‘directed’ or pre-course reading
* pre-course assignment /s
« face-to-face study with a recognised PPC
* post-course assignment/s

Applicant providers must show they have allowed sufficient time to enable
participants to reflect, carry out additional private study, and prepare for
assessment. Each participant should be provided with appropriate feedback
on his or her participation and have opportunity to demonstrate required
learning outcomes.

Courses must run with sufficient participants to support skills development.
Normally this will mean a minimum of 6 participants on any course to enable
trainers to assess the competency of each mediator in role-plays and
exercises. Each course must be run with a suitable number of core frainers
and in any event not less than one core trainer per 6 participants.

Providers will need to include, as a minimum, a summary of the course
programme or programmes that they expect to use, demonstrating how they
meet the requirements set out above. Other material will be specified by the
FMSB in the application forms. As with initial and advanced ftraining courses,
providers should note that there is a large amount to cover including

development and assessment of skKills.

Applicant providers must show that participants have a fair opportunity to
reach the required standards.
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Staffing/Trainers

6.15 In line with the standards set out in the FMC Core Standards for Initial
Training and Course Approval, at least 80% of the course must be taught by
core trainers who:

(@)  are current holders of FMCA, and

(b)  have successfully completed a Direct Consultation with Children (DCC)
or CIM training course and are in current practice as a DCC or child-
inclusive mediator undertaking work with children, young people and
their parents or carers, and

(c)  either have:

+ a teaching or training qualification at a minimum England and Wales
Level 4, or

* previous experience as a core trainer on child focused/child-
inclusive courses, or

+ experience in delivering mediation training including having
previously acted in a supporting role to a core trainer on at least two
comparable child-focussed courses as part of a documented trainer
induction programme.

Those who act as supporting trainers on any course must be additional to the
required number of core trainers.

6.16 Assessors or course moderators must meet the same requirements as core
trainers.

Assessment

6.17 a) Course providers must assess all course participants to ensure they
meet the competencies set out in section 6.5.
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b) Assessment can be through a variety of methods at the discretion of
the training provider. Assessment can be through pre-course, on-
course and post-course work. Methods can include, but are not
restricted to: written assignments, on-course participative exercises,
evaluative accounts and skills demonstration through role-play.

c) The table below suggests assessment methods for each competency.
If a course provider wishes to use a different method of assessment, it
must show in its application that this is appropriate.

CATEGORY A - Suggested methods of assessment
Knowledge: must know
and understand

1. Theoretical * Pre-course assignments based on directed reading
knowledge

* Pre/post course written assignment

+ Parlicipative exercises on course
2. Legal knowledge * Pre-course assignments based on directed reading

» Post-course written assignment which could cover
- responsibilities and limitations of the
mediator role
- safeguarding issues

3. Understanding and « Post-course assignments that could cover

Application of the - Case write-ups

Process - Examination of differences between CIM
mediator role and child consultant role
and/or other professionals within the family
justice system

« On-course presentation (Final day after a practice

period)

CATEGORY B -
Performance/Skills:
must be able to
demonstrate/evidence.
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1. Working with Parents

Assessed role-play on course to cover:

information giving about the process including
the principles of voluntariness and
confidentiality

preparing parents for the process (especially
openness to hearing ‘bad news’)

agreeing the best ways to approach the child /
young person

agreeing the best approach to working with
siblings

delivering feedback to parents

2. Meeting with Children
and Young People

Assessed role-plays on-course to cover:

Meeting with a child or young person
Explaining confidentiality and exceptions
Actively listening to their views

Responding to concems with appropriate
information

Signposting to support available

Agreeing with them any feedback they may
wish to give their parents, how best to frame
this and how best / who to deliver it
Considering with them the best way to raise
with their parents any concerns they may have

On-course design of leaflets / invites for various
age groups

Post-course write up of cases conducted

Post-course compilation of local and national
resources

6.18 All the key areas of the FMC Professional Competence Standards in relation

to CIM must be assessed at a level appropriate fora classroom/simulated
environment. Participants must be assessed as adequately proficient in the

duties, principles and requirements CIM and have demonstrated an adequate

level of understanding and skill in all of the required competencies to pass the

course.
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6.19 The provider must use assessment methods that are valid and sufficient for

6.20

the leaming outcomes to be assessed, operate assessment in a way that is
robust and consistent, and avoid placing barriers in the way of participants
that do not reflect the criteria being assessed. Assessment must include
observation of each participant undertaking the role of the mediator in a
simulated situation, as well as assessment of written assignments and project
work.

The training provider must provide full details of their assessment methods
and copy assessment forms as part of their application for approval.
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Part 6, Appendix — Timetable for Introduction and Transitional Measures

The requirements in part 6 for CIM training and ongoing requirements apply to
courses and participants starting those courses on or after 1.9.18.

The requirements in part 1 for training and competencies for all mediators apply to
mediators submitting portfolios on or after 1.9.19.

Other, transitional measures are as follows:

Mediators currently working towards accreditation

- If your portfolio is submitted before 1.9.19, you will need to have attended a one-
day CIM Awareness and Understanding Course run by an approved FMC foundation
or CIM training provider prior to your first re-accreditation date.

- If your portfolio is submitted on or after 1.9.19, you will need to have attended a
one-day CIM Awareness and Understanding Course run by an approved FMC
foundation or CIM training provider before you submit your porifolio.

Accredited mediators who are not registered with the FMC as being able to
carry out Direct Consultation with Children at 1.9.18

- need to have attended a one-day CIM Awareness and Understanding Course run
by an approved FMC foundation or CIM training provider by 1.1.20 or their first post
2018 re-accreditation date, whichever is the later.

Accredited mediators who are registered with the FMC as being able to carry
out Direct Consultation with Children at 1.9.18

- must attend a one-day CIM Update Course run by an FMC approved CIM training
provider by 1.1.20 or their first post 2018 re-accreditation date, whichever is the later.

- must adhere to the new CIM CPD requirements set out from 1.1.19.
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Mediace se zapojenim déti na Ufadu pro

mezinarodnépravni ochranu déti
Robin Brzobohaty, Ondiej Bousa

Uvod

Mediace tvofi na Ufadu pro mezinarodné&pravni ochranu déti (dale jen UMPOD)
rozsahem nejmensi ,agendu”. PresnéjSi je Fici, Zze v pfipadé mediaci jde o jakousi
,dopliikovou” (a nikoliv samostatnou) agendu v pfipadech rodi¢ovskych konfliktd
s preshrani¢nim prvkem, zejména pak v agendé mezinarodnich rodi¢ovskych unosu
déti a preshrani¢niho styku rodi€t s détmi ¢i v agendé Upravy péce a vyzivy. PocCet
pfipadl realizovanych mediaci zatim nikdy nepfekrocil hodnotu 100 pfipadu ro¢ng,
coz je v porovnani s ostatnimi agendami, které se €asto pocitaji na stovky az tisice
zpracovavanych pfipadl, témér zanedbatelné &islo. Na druhou stranu v3ak, ¢aste¢né
pravé i diky ,malému rozsahu” agendy, byly mediace prvni agendou, v niz zagal UMPOD
aktivné a plné zapojovat déti do rozhodovacich proces, jez se jich tykaly.

V kazdodenni praxi mediatora UMPOD se setkavame s rodiCovskym konfliktem,
ktery je hostilni, Casty, intenzivni a nefeSeny. Jako takovy je nejvice spojovan
s maladaptaci déti a adolescent Zijicich v takto konfliktnich rodinach.®

Na zakladé nasSi zkuSenosti vyvstala potfeba hledat pfi mediaci model, ktery by
reflektoval aktualni psychologické poznatky o interparentalnim konfliktu — napf. modely
vychazejici z teorie rodinnych systému nebo modely zaloZzené na studiu porozvodovych
konflikt(;® a zaroven reagoval také na dobfe zdokumentovanou neochotu az odpor
mediatorli zapojovat do mediace dité."° Urcita obava je pochopitelnd, nebot pravé vyse
zminéné psychologické teorie a modely zcela jasné popisuji zatazeni nebo zapojeni
ditéte (rodici) do konfliktu jako zdroj aktualniho distresu a prediktor rozvoje mnoha
negativnich jevl. Zde je v8ak nezbytné striktné odliSovat tzv. zatahovani do konfliktu,
které Ize popsat jako védomé €i nevédomeé zapojeni ditéte do konfliktu s cilem obnovit
emocni jistotu a snizit tak pocit ohrozeni prameniciho z rodi¢ovského konfliktu, od
zapojeni ditéte (do mediace), které ma naopak umoznit ditéti vyjadrit se, zaroven mu
nabizi bezpecéi a nenuti ho €init rozhodnuti. Tim vede k posileni pocitu vlastni u¢innosti,
coz je naopak protektivni faktor (jak se ukazalo napf. u adolescentnich chlapct v ¢eském

8 CUMMINGS, E., Mark, GOEKE-MOREY, Marie, C., PAPP, L.auren, M., DUKEWICH, Tammy, L. Children’s responses to mother’s
and father’s emotionality and tactics in marital conflict in home. [online] Journal of Family Psychology, ¢. 16, 2016,s. 478—492.
Dostupné na http://dx.doi.org/10.1037/0893-3200.16.4.478.

® TRAMPOTOVA, Olga, LACINOVA, Lenka. Vtahovani déti do konfliktu mezi rodici: Porovnani a kritické zhodnoceni sougasnych
koncepci. Ceskoslovenské Psychologie, Academia, rog. 59, &. 1, 2015, s. 57-70.

0 Napf.: PARKES, Aisling. Children and International Human Rights Law: The Right of the Child to be Heard. London: Routledge,
2013. nebo CONNEELY, Sinead, Marie. Family Mediation in Ireland. Ashgate: Aldershot, 2001.
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vyzkumu'). Vnimani a hodnoceni interparentainiho konfliktu détmi a pochopeni jeho
vyznamu je jednim z nejvyznamnéjSich faktor( pro vysvétleni dopadu tohoto konfliktu
na déti.'”? Prehlizeni percepce konfliktu rodi¢t ditétem vede k ignorovani dynamiky
konkrétni situace a k zjednodusujicimu dichotomickému uvaZzovani, ve kterém muze byt
pohled ditéte zpochybnén a oznacen az jako projev mentalni choroby."

PFi rozhodovani, jakym zpisobem k zapojovani déti do mediace pfistoupit, panovala
od ranych zacatk(l shoda na tom, Ze musime aplikovat takovy pFistup, ktery nebude
zalozen pouze na dojmech nebo ideologii, ale na védeckych a rigoréznimi postupy
oveérfenych vysledcich védeckého poznani v dané oblasti. Jinymi slovy jsme se pokouseli
najit takovy model prace s ditétem pfi mediaci, ktery by byl v souladu s poznatky
soudobé psychologie a naplfioval pozadavky dané Umluvou o pravech ditéte — tedy
byl robustni, na dité zaméreny, védecky ovéreny (evidence-based model) a respektoval
dalsi charakteristiky (jako je napf. aktualni vyvojové obdobi) ovliviiujici souvislost
mezi konfliktem a psychickou (ne)pohodou ditéte. Z toho divodu jsme po dukladném
zkoumani dostupnych modell zapojovani déti'* pFistoupili k pfijeti a adaptaci tzv. modelu
CIP/CIMC - child inclusive practice / child inclusive mediation and counseling.'®1617

V dal§ich &astech prispévku popiseme zakonné mantinely, jez umoziuji UMPOD
mediaci nabizet jako jeden z nastroju pfi praci s rodinami i normativni ukotveni
povinnosti zapojovat déti. Nasledné zaméfime pozornost na osvétleni obecnych
principd modelu CIP/CIMC i na hlavni vysledky vyzkum, které ospravedIfiuji zapojovani
déti. Dale zamé&fime pozornost na metodické zakotveni mediaci na UMPOD v ramci
interdisciplinarni spoluprace s dlirazem na pozici a praxi détskych specialistd, ktefi
zajistuji pfenos hlasu ditéte do mediace.

Normativni ukotveni mediace na UMPOD

Na poc¢atku mezinarodni rodinné mediace stala Haagska konference mezinarodniho
prava soukromého, ktera pred témé&F &tyFiceti lety vioZila do navrhu pFipravované Umluvy

" LACINOVA, Lenka, MICHALCAKOVA, Radka, BOUSA, Ondfej. 2012. Interparental conflict appraisal and general fearfulness in
middle adolescence. Vulnerable Children and Youth Studies. [online] An International Interdisciplinary Journal for Research, Policy
and Care, €. 8, ro¢. 2013, s. 29-36. Dostupné na https://doi.org/10.1080/17450128.2012.726383.

2. GRYCH, John, H., FINCHAM, Frank, D. Marital conflict and children’s adjustment: A cognitive-contextual framework.
Psychological Bulletin, €. 108/2, 1990, s. 267-290.

®BLANK, G., Kim, NEY, Tara. 2006. The (de)construction of conflict in divorce litigation: A discursive critique of “Parental Alienation
Syndrome” and “The Aliened Child”. Family Court Review, ¢. 41, 2006, s. 135—148. Dostupné na https://doi.org/10.1111/j.1744-
1617.2006.00072.x.

4 BRZOBOHATY, Robin. Moznosti participace déti v mediaci. In KUTLIK, F. (ed). Rodinna mediécia v kontexte aktuélnej prévnej
upravy. Bratislava: Vysoka $kola zdravotnictva a socialnej prace sv. Alzbety, 2016, s. 17-31.

5 McINTOSH, Jennifer, LONG, Caroline, MOLONEY, Lawrie. Child-focused and child-inclusive mediation: A comparative study
of outcomes. Journal of Family Studies, ¢. 10 (1), 2004, s. 87-96. Dostupné na: https://doi.org/10.5172/jfs.327.10.1.87.

® HOLTZWORTH-MUNROE, Amy, APPLEGATE, Amy, G., D’'ONOFRIO, Brian, BATES, John. Child Informed Mediation Study
(CIMS): Incorporating the children’s perspective into divorce mediation in an American pilot study. Journal of Family Studies.
ro¢. 16, ¢. 2, 2010, s. 116-129.

7 RUDD, Brittany, N., OGLE, Rachel, K., HOLZWORTH-MUNROE, Amy, APPLEGATE, Amy G., D’'ONOFRIO, Brian M.
Child-Informed Mediation Study Follow-Up: Comparing the Frequency of Relitigation Following Different Types of Family Mediation.
Psychology, Public Policy, and Law, ro€. 21, €. 4, 2015, s. 452—45.
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o obd&anskopravnich aspektech mezinarodnich Gnost déti (dale jen HU) formulaci, ze
Clenské staty, resp. Ustfedni organy, jsou povinny zajistit dobrovolné vraceni ditéte
a usnadnit smirné feseni.”® V roce 2001 jiz také zvlastni komise Haagské konference
uzavrela své jednani s doporucenim, aby Ustfedni organy, tam kde je to mozné
a vhodné, napliovaly své povinnosti dle &l. 7 HU doporuéenim stran ke specializovanym
organizacim poskytujicim vhodné mediaéni sluzby.'® V dubnu 2006 jiz plenarni zasedani
nafidilo sekretariatu Haagské konference zajistit studii proveditelnosti o preshrani¢ni
mediaci v rodinnych vé&cech. Studie byla predlozena v roce 2007.2 Clenské staty
konference byly vyzvany, aby do konce roku 2007 predkladaly komentare ke studii
a v roce 2008 bylo sekretariatu ulozeno pokracovat v rozvoji pfeshrani¢ni rodinné
mediace a informovat Cleny konference. Ve stejném roce byly zahajeny prace na
PFiru¢ce dobré praxe vyuziti mediace, ktera byla dokoncena v roce 2012.2!

Rada Evropy v Evropské umluvé o vykonu prav déti z roku 1996 v ¢lanku 13 uklada
smluvnim stranam, ze ,[s] cilem predchazet sporum, reSit spory nebo predchazet
soudnim Fizenim tykajicim se déti, smluvni strany budou podporovat zprostfedkovani
a dalsi zpusoby rFeSeni sporu a jejich vyuZiti za u¢elem dosazeni dohody, v pfipadech,
kde je to namisté a které smluvni strany vymezi.“?> \lybor ministr( nasledné v roce
1998 predstavil Doporuceni Rady Evropy o mediaci v rodiné (dale jen Doporuceni).
Doporuceni navrhovalo, aby ¢lenské staty bud zavedly ¢i podporovaly rodinnou mediaci
nebo, bude-li to nezbytné, posilily stavajici rodinnou mediaci. Dale doporucovalo, aby
Clenské staty pfijaly nebo posilily veSkera opatfeni, ktera budou povazovat za potfebna,
s cilem provadét nasledujici zasady spojené s podporou a vyuzivanim rodinné mediace
jako vhodného prostifedku Feseni rodinnych spor(.?® Toto doporucéeni bylo jesté
posileno &lankem 7 odst. b) Umluvy o styku s d&tmi, jez pozadovala, aby soudni organy
pfijaly vSechna vhodna opatfeni k tomu, aby rodi€e a dal$i osoby majici rodinna pouta
s ditétem, byli motivovani k uzavieni smir¢i dohody upravujici styk s ditétem, a zvlasté
pak aby se k tomu pouzila rodinna mediace.?

EU se nadale pfeshrani¢nirodinné mediacivénovalanikoliv specificky, nybrz spole¢né
s dal$imi vécmi spadajicimi do ramce unijniho prava soukromého i obchodniho.?®
Evropska komise v roce 2002 predstavila tzv. Zelenou knihu o alternativnich metodach

8 Umluva o ob&anskopravnich aspektech mezinarodnich Gnosti déti (publikovana v &. 34/1993 Sb.).

'® Srov. VIGERS, Sarah. Mediating international child abduction cases. The Hague Convention. Oxford: Hart Publishing, 2011.

20 Srov. ZAWID, Jennifer. Practical and ethical implications of mediating international child abduction cases: a new frontier for
mediators. Miamy inter-american law review, ro¢. 40, €. 1, 2008, s. 1-47. Dostupné na: https://www.jstor.org/stable/40176776.

2 THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW PERMANENT BUREAU. Mediation. Guide to Good Practice
under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction. Hague, 2012. Dostupné na:
https://assets.hcch.net/upload/guide28mediation_en.pdf.

22 Evropska Umluva o vykonu prav déti (publikovana v ¢. 54/2001 Sb. m. s.).

2 Doporuceni €. R (98) 1 vyboru ministri ¢lenskym statim o rodinné mediaci. Pfijato Vyborem ministri dne 21. ledna 1998 na
616. zasedani naméstki ministra.

2 (Jmluva o styku s d&tmi (publikovana v &. 91/2005 Sb. m. s.).

% Srov. STALFORD, Helen. Crossing boundaries: reconciling law, culture and values in international family
mediation. Journal of Social Welfare & Family Law, ¢. 32 (2), 2010. Dostupné na: https://www.tandfonline.com/doi/
abs/10.1080/09649069.2010.506311?journalCode=rjsf20.
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feSeni sporu, v niz mapovala existujici pristupy k mediaci v ramci EU.?® Ve stejném
roce byly zahajeny také konzultace s ¢lenskymi staty a dalSimi organizacemi ohledné
moznosti intenzivnéjSiho vyuZiti mediace, jejichZz vysledkem bylo v roce 2004 pfijeti
Evropského etického kodexu zprostfedkovatell a nasledné v roce 2008 Smérnice
Evropského parlamentu a Rady €. 2008/52/ES.?” Vyznam pravé popsanych aktivit EU
v oblasti rodinného prava byl jesté zfeteln&jsi po pfijeti specifické legislativy vénujici se
Upraveé spornych otazek v rodinach, kde strany sporu Ziji v riiznych statech EU.?® Jednalo
se pfedevSim o nafizeni Rady (ES) €. 2201/2003, které v ¢lanku 55 bodu e) pozaduje
od ustfednich organu, aby ,usnadriovaly uzavirani dohod mezi nositeli rodi¢ovské
zodpovédnosti uchylenim se ke zprostfedkovani Ci k jinym prostfedkum a usnadriovaly
preshrani¢ni spolupraci v této véci“.?® Déle se jednalo o nafizeni Rady (ES) ¢. 4/2009,
jez v €l. 51 odst. 2 bodu d) obdobné pozaduje od Ustfednich organd, aby vyuzily vSechna
vhodna opatfeni ,pro podporu smirného feseni s cilem dosahnout dobrovolného
placeni vyZivného, pfipadné zprostfedkovanim, uzavienim smiru nebo obdobnymi
prostredky*.%° Vétsina vySe uvedenych norem a dokument( uklada povinnosti nejenom
glenskym statim véetng Ceské republiky, jejimZ reprezentantem moci vykonné je
i UMPOD jako organizaéni slozka statu podfizena Ministerstvu prace a sociélnich véci
(dale jen MPSV). Mnohé z nich navic ukladaji povinnosti nebo doporuceni, pfipadné
popisuji &innost tzv. Ustfednich organd, coZ je v Seském prostredi pravé UMPOD.
UMPOD je tedy ustfednim organem Ceské republiky dle fady mezinarodné&pravnich
a unijnich nastroju v oblasti ochrany déti a rodinného prava, zejména pak v oblasti
mezinarodniho osvojeni, vymahani vyzivného, mezinarodnich unos( déti a spoluprace
v oblasti rodi¢ovské odpovédnosti.®!

Normativni ukotveni zapojeni déti

Vzhledem k tomu, Ze obecnym cilem aktuainiho projektu UMPOD, diky némuz byla
realizovana i tato konference, je posilit nejenom participaci jako samostatny princip, ale
posilit ji jako sou&ast celku, ktery je tvofen v8emi pravy déti, jak o nich hovofi Umluva
o pravech ditéte (dale jen Umluva), pfistoupili jsme k zapojovani déti z pozice pfistupu
zaloZzeného na pravech.® Pfistup zaloZzeny na pravech od rodinné mediace vyZaduje
naplnéni &lanku 3 Umluvy: ,Zajem ditéte musi byt pfednim hlediskem pfi jakékoli
¢innosti tykajici se déti, at’ uz uskutecriované verejnymi nebo soukromymi zarizenimi
socialni péce, spravnimi nebo zakonodarnymi organy“.®?

26 Text Zelené knihy neni dostupny v cestiné, nicméné v angli¢tiné a nékolika dal$ich jazycich ho Ize nalézt pod znackou
COM/2002/0196 final. Dostupné z http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52002DC0196. Posledni pfistup
28.8.2017.

27 Smérnice evropského parlamentu a rady 2008/52/ES ze dne 21. kvétna 2008 o nékterych aspektech mediace v obéanskych
a obchodnich vécech, UF. vést. L136/3.24. 5. 2008.

28 Srov. STALFORD, Helen. Crossing boundaries..., s. 158.

2% Nafizeni Rady (ES) ¢.2201/2003 ze dne 27. listopadu 2003 o pfislu$nosti a uznavani a vykonu rozhodnuti ve vécech manzelskych
a ve vécech rodi¢ovské zodpovédnosti a o zrugeni nafizeni (ES) &. 1347/2000, UF. vést. L 338, 23. prosince 2003.

30 Nafizeni Rady (ES) ¢. 4/2009 ze dne 18. prosince 2008 o pfislusnosti, rozhodném pravu, uznavani a vykonu rozhodnuti
a o spolupréci ve vécech vyZivovacich povinnosti, UF. vést. L 7/1, 10. ledna 2009.

31 Srov. https://www.umpod.cz/odkazy/.

31 Podrobn&ji k tématu napt. BRZOBOHATY, Robin. 2017. Ideové a metodologické predpoklady pfistupu zaloZzeného na prévech ditéte.
In JILEK, D., CECHOVA, |. (eds.) Aktuaini otazky ochrany prév déti. Informovéni déti o jejich pravech. Brno: Cesko-britska, 0.p.s, 2017.
33 MPSV. Umluva o pravech ditéte a souvisejici dokumenty. Praha: MPSV, 2016. 156 s.
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Povinnost mit nejlepSi zajem ditéte jako primarni hledisko se pfitom vztahuje
specificky a jmenovité i na rodinnou mediaci, protoze Komentaf k Umluvé o pravech
ditéte &. 14 (v8echny véeobecné komentare k Umluvé budou nadéle oznagovany pouze
jako ,Komentar“ s pfipojenym cCislem komentare) pfimo zmirfiuje, ze ,termin ,soudy’
zahrnuje veSkera soudni fizeni, ve vSech instancich — vedena profesionalnimi nebo
laickymi soudci — a veSkeré procesy tykajici se déti, bez omezeni. Zahrnuje i smirci,
mediacni a arbitrazni fizeni.”*

V kontextu mediace nas nyni zajima predevsim takové pojeti, které nejlepsi zajem
ditéte chape jako procesni pravidlo. Ve zkratce je tim myslen predpis, aby se kdykoliv,
kdyz je €inéno rozhodnuti, jez ma vliv na zivot ditéte, toto rozhodnuti prokazatelné
opiralo o vyhodnoceni dopadu (pozitivniho i negativniho) takového rozhodnuti na zivot
ditéte. ,V tomto ohledu jsou smluvni strany povinny vysvétlit, jak bylo toto pravo pfi
rozhodovani respektovano, tedy co bylo v daném prfipadé konkrétné posouzeno jako
nejlepsi zajem ditéte, na jakych kritériich je rozhodnuti zaloZeno a jak byl nejlepsi zajem
ditéte poméren s jinymi hledisky, at jiz se jednalo o obecné koncepcni otazky nebo
jednotlivé pripady.“® Staty, resp. Ustfedni organy jsou povinny vytvaret proceduralni
zaruky zohlednéni nejlepsSiho zajmu ditéte. Jednou z takovych zaruk je pravo ditéte na
participaci, resp. pravo vyjadfit svlij nazor. Tento pozadavek vychazi z porozuméni, ze
zasadnim pfedpokladem pro porozuméni zajmu déti je komunikace s nimi. Jediné tak je
mozné détem usnadnit jejich smysluplnou ucast na mediaci a identifikovat jejich nejlepsi
zajem.® Vybor pro prava ditéte jasné formuluje faktory, které musi byt zohlednény pfi
posuzovani nejlepsiho zajmu ditéte. Prvnim z nich jsou nazory ditéte.*”

Takové chapani jesté posiluje znéni &lanku 12 Umluvy: ,Smiuvni staty zajisti ditéti,
které si dokaze utvofit vlastni nazor, pravo tento nazor svobodné vyjadrit ve vSech
zalezitostech, které se jej dotykaji, a prihlédnou k jeho nazoru zplisobem odpovidajicim
jeho véku a vyspélosti.“*® Jde o formulovani jasné povinnosti pfijmout ve vztahu k rodinné
mediaci takova opatfeni, z nichz bude zfetelné, ze je a jak je pravo ditéte na participaci
zajisténo. Za zcela neprijatelné je pfitom povazovano vychazet z predpokladu, ze dité
neni schopné si vytvofit nazor nebo ho smyslupiné vyjadfit. Neni pfitom nutné, aby dité
komplexné chapalo v§echny aspekty zalezitosti, ktera se jej dotyka. Postaci, kdyz situaci
rozumi natolik dostate¢né, aby bylo schopné k zalezitosti vyjadfit sv(j vliastni nazor.*®

Shrneme-li dosavadni Uvahy, je ziejmé, Ze stat ma povinnost zajistit détem jejich
samoziejmou Ucast na rodinné mediaci a mediatofi maji povinnost pouzit takovy postup,
ktery détem jejich u€ast umozni. Dale z dosavadnich Uvah vyplyva, Ze soucasti procesu

34 Tamtéz, s. 121.

% Tamtéz, s. 117.

3 Srov. BRZOBOHATY, Robin. K otazkam mediace se zapojenim déti — dilema mezi pravem na ochranu a pravem na participaci.
In KOVAC, Ernest (Ed.). Prax mediacie v réznych oblastiach spologenského Zivota. Bratislava: Asociacia mediatorov Slovenska,
2019, s. 33—49.

3 MPSV. Umluva o pravech ditéte a souvisejici dokumenty. Praha: MPSV, 2016. s.125.

% Tamtéz, s. 61.

3 Tamtéz, s. 64.



rodinné mediace musi byt vyhodnoceni nejlepsiho zajmu ditéte, v€etné jasného popisu
procedury a kritérii, na jejichz zakladé byla vyhodnocena shoda navrhovaného feSeni
s nejlepsim zajmem ditéte.°

Principy a ucel CIP/CIMC

V souvislosti s otazkou zapojovani déti do mediace jsou odborniky obvykle
diskutovany rizné pfistupy k zapojovani déti. Pokud vylou€ime moznost déti
nezapojovat, jelikoZ je v rozporu s Umluvou, jsou nejéastsji aplikovany dva ptistupy —
pristup zaméreny na déti a pristup zahrnujici déti.*!

Na déti zaméfena mediace upfednosthuje psychologické a vztahové prvky
rodi¢ovské rozluky a soustfedi se na vytvareni rodiCovskych dohod, jez budou nejlépe
podporovat vyvojové potieby ditéte. Je mozné ji popsat jako hledani hlasu ditéte bez
jeho pritomnosti. Zajem ditéte je hledan skrze informace poskytované o ditéti rodici
v pribéhu mediace.*? Cilem na déti zamérené mediace je vytvofit prostredi, v némz
mohou rodi¢e aktivné zvazovat jedine¢né potreby svych déti, zprostfedkovat takovou
dohodu, ktera détem umozni zachovat si vyznamné vztahy a umozni jim psychologické
pfizplsobeni se na rozpad rodiny, podpofit rodi¢e v tom, aby odesli s lepsimi vyhlidkami
na své budouci rodiCovstvi, a zajistit, aby pokracujici mediace nebo soudni fizeni
a jejich vystupy reflektovaly zakladni vyvojové psychologické potfeby kazdého ditéte do
takové miry, jez mize byt dosazena bez ptimého zapojeni déti.*® Kriticky Ize u tohoto
pfistupu uvazovat o riziku vytvareni nespravnych predpokladu rodi¢li o potfebach
a zajmech jejich déti, protoze zde absentuji prilezitosti skute¢né slySet nazor déti.*

Oproti tomu jadrem mediace zahrnujici déti je vyvojova terapeuticka konverzace.
PFistup se da charakterizovatjako hledani hlasu ditéte za jeho pfitomnosti. Jde o praxi, jez
umozfiuje détem byt souc€asti rozhovoru skrze mluvené €i psané slovo, prostfednictvim
kreseb nebo napf. hranim pfibéh(.4* Primarnim cilem pfistupu je v obdobi nasledujicim
po bezprostfednim rozpadu rodiny obnovit a zachovat pro dité bezpe¢nou emocionalni
zakladnu. Tento pfistup vyzaduje alespori dva zkusené profesionaly — mediatora, jenz

40 Srov. BRZOBOHATY, Robin. K otazkém mediace se zapojenim déti...

“1 Srov. AL-ALOSI, Hadeel. Will Somebody Please Think of the Children?! Child focused and Child Inclusive Models in Family
Dispute Resolution. Australasian Dispute Resolution Journal, ro¢. 29 (1), 2018, s. 8—20. Dostupné na: https://www.researchgate.
net/publication/328813109_Will_Somebody_Please_Think_of_the_Children_Child_focused_and_Child_Inclusive_Models_in
Eamily_Dispute_Resolution.

42 Srov. tamtéz, s. 11.

4% Srov. EMERSON, Michael, BRITTON, Denise. Involving Children in Family Dispute Resolution. Legalwise Seminars. 2008.
Dostupné na: https://emfl.com.au/wp-content/uploads/2016/11/Involving-Children-in-Family-Dispute-Resolution.f..pdf.

4 Srov. AL-ALOSI, Hadeel. Will Somebody Please Think of the Children?! Child focused and Child Inclusive Models in Family
Dispute Resolution. 2018, s.11. Dostupné na: https://www.researchgate.net/publication/328813109_Will_Somebody_Please
Think_of_the_Children_Child_focused_and_Child_Inclusive_Models_in_Family_Dispute_Resolution.

4 Srov. VOICE OF THE CHILD DISPUTE RESOLUTION ADVISORY GROUP. Final Report of the Voice of the Child Dispute
Resolution Advisory Group, 2015. s. 6. Dostupné na: https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/421005/voice-of-the-child-advisory-group-report.pdf.
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pracuje s rodi¢i na feSeni sporu a jejich rozhodnutich, a détského specialistu, ktery se
setkava s ditétem a mediatorovi a rodi¢um poskytuje zpétnou vazbu. Mediace zahrnujici
déti sdili stejny zamér a pfistup jako mediace zaméfena na dité, ale obsahuje také
pfimé posouzeni zkuSenosti a prozivani ditéte v souvislosti s rozpadem rodiny a jeho
vztahu ke kazdému z rodi¢(.46

Aktualné se pokousime na zakladé nasich empirickych zkusenosti etablovat model
CIP jako jeden ze zcela konkrétnich zpusobU zjiStovani nazoru ditéte béhem mediace.
Tento model vychazi nejen z recentnich teoretickych vychodisek, ale opira se také
o rozsahly vyzkum. VySe zminénou neochotu az odpor mediatoru a jejich obavy fesi
model CIP rigoréznim dirazem na bezpeci a psychickou pohodu ditéte, kterou garantuje
.Specialista na dité“ — odbornik s adekvatnim vzdélanim (psycholog, psychoterapeut)
a specializovanym vycvikem (tzv. child specialist). Autorka modelu je australska détska
klinicka psycholozka Dr. Jennifer Mcintosh. Ta spolu s kolegy sledovala v nékolika
vlastnich longitudinalnich vyzkumech*#¢ reakce déti na konflikty rodi¢d. Vysledkem
byla zjisténi o emocni labilité, naruSené citové vazbé, poruchach chovani, depresich,
sebeposkozovani a sebevrazdach déti, jez jsou vystaveny dlouhodobym neshodam
rodi¢l. Vysledky longitudinalnich vyzkumu se potvrdily také ve vyzkumech v Irsku, Velké
Britanii a USA. Nemame v tuto chvili prostor vénovat se podrobné vSem vysledkim
vyzkumu, muzeme ale pro ilustraci shrnout tfi vysledky, které dokumentuji smysluplnost
mediace v modelu CIP. Pro ilustraci jsme vybrali tfi zorné uhly — zorny Uhel déti, zorny
Uhel rodi¢l a zorny Uhel systému rodinného prava.

Z pohledu déti se ukazuje, Ze jejich zapojeni do mediace pro né prokazatelné
hraje roli ve stfednédobém horizontu. To znamena, ze ackoliv se ucinky zapojeni déti
do mediace ¢asto nemaiji Sanci pfili§ projevit v okamziku zapojovani déti a hmatatelné
efekty pro déti jsou tak velmi podobné efektim mediace, kde déti zapojeny pfimo nejsou,
jiz po uplynuti jednoho roku jsou tyto efekty naprosto zfetelné. Déti pfimo zapojené
do mediaci (n = 79) byly po roce v podstaté spokojené s tim, jaka je aktualni uprava
a podminky jejich kontaktu s obé&éma rodici, a neprojevovaly potfebu jakékoliv zmény
v tomto sméru. Oproti tomu déti ze skupiny, kde byla mediace na déti pouze zamérena
(napf. pomoci jmen déti napsanych na flipchartu, fotkou ditéte na stole apod.), ale
s détmi samotnymi v kontextu mediace nikdo nemluvil, projevovaly po roce stale rostouci
nespokojenost se sou¢asnou Upravou podminek jejich Zivota a kontaktu s rodi¢i.*®

Z pohledu rodicu stoji jisté za zminku zdUraznit efekt, ktery na né meélo zapojeni
jejich déti do mediace. Rodice, ktefi prosli mediaci pouze zaméfenou na dité (n = 75),
odpovidali na otazku, co nejvice ovlivnilo jejich posun v mediaci, znacné neurcité.

46 Srov. EMERSON, Michael, BRITTON, Denise. Involving Children ..., s.10-11.

47 McINTOSH, Jennifer, LONG, Caroline, MOLONEY, Lawrie. Child-focused and child-inclusive mediation: A comparative study
of outcomes. Journal of Family Studies, ¢. 10(1), 2004, s. 87-96. Dostupné na: https://doi.org/10.5172/jfs.327.10.1.87.

4 McINTOSH, Jennifer, WELLS, Yvonne, SMYTH, Bruce, M., LONG, Caroline. Child focused and child inclusive divorce mediation:
comparative outcomes from a prospective study of postseparation adjustment. Family court review, ro¢. 46, ¢. 1, 2008, s. 105-124.
Dostupné na https://doi.org/10.1111/j.1744-1617.2007.00186 ..

4 Srov. Tamtéz, s. 113-114.
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Dvacet osm procent z nich sdélilo, ze na né nejvétsi vliv nemélo nic, dvacet sedm
procent si nebylo jistych, zda na né vlbec néco vliv mélo. Pouze osm procent rodicl
odpovédélo, ze na né mélo nejvétsi vliv soustfedéni se na déti. Oproti tomu témer
polovina v§ech rodic¢u (43 %), ktefi prosli mediaci se zapojenim déti (n = 101), uvedlo
jako nejvyznamnéjsi vliv moznost slySet, jak situaci rozumi a prozivaji jejich déti.°

Zajimavé vysledky nabizi i systémovy pohled na efekty zapojovani déti v rodinném
pravu jako spolecenské praxi. Z pohledu toho, jaky vliv ma po roce zapojeni déti do
mediaci na mnozstvi novych podani k soudu, mnozstvi nafizenych jednani a pocet
vydanych rozhodnuti, Ize jasné dokazat, Ze zapojeni déti je systémové vhodné&jSim
nastrojem nez pouhé soustfedéni se na déti bez jejich zapojeni. V obdobi jednoho roku
po uzavieni media¢ni dohody bylo mozné pfi porovnani pfistupu zaméfeného na déti
a pristupu zapojujiciho déti sledovat vyznamny pokles v mnozstvi novych navrha
k soudu a v mnozstvich novych rozhodnuti ve prospéch mediaci zapojujicich déti, dale
pak mirny pokles nafizenych jednani ve prospéch mediaci zapojujicich déti."'

Model CIP je vysledkem snahy aplikovat vyzkumna zjisténi do prace, s cilem
eliminovat negativni vliv konfliktni situace mezi rodi¢i na dité. Zaroven tento model
pfivadi do procesu mediace dité a jeho pohled na situaci. Nesnazi se o to, aby dité
bylo postaveno se svymi pfanimi a potfebami pred rodice, je spiSe podporovano ve
vyjadfovani konkrétnich zavéra a ¢inéni konkrétnich rozhodnuti. Jeho cilem je ochranit
dité pfed pfimymi dusledky rodi¢ovského konfliktu za pomoci sdéleni pocitl, pfedstav
a obav ditéte rodi€im. Snazi se tak umoznit rodi€um nahled na situaci z perspektivy
ditéte a zaroven uchranit dité pred narocnou situaci, jez by ho nutila se rozhodovat,
osobné sdélovat rodi¢iim své myslenky a pocity a Celit jejich reakcim. V soucasné dobé
se tento model a jeho adaptace etablovaly kromé Australie také napf. v Irsku, Velké
Britanii a USA.

Model CIP se sklada z 5 krokl. Prvnim je zvazeni vhodnosti pozvat dité do mediace
a jeho samotné pozvani. V tomto bodé mediator prichazi k rodi¢im s nabidkou zjistit,
jak danou situaci proziva jejich dité. Nemusi se pfitom jednat pouze o dit&, jehoz
rodi¢e vedou spor o svéieni do péce nebo o styku. Dité mlze byt osloveno a pfizvano
i v otazkach vyzivného, zmény bydlisté atp. Zakladem je tedy situace, ktera se ditéte
dotyka a v niz je evidentni, Ze rodi¢e maji neshody. V téchto okamzicich by mél byt vzdy
dan prostor détskému hlasu.

Zjisténi nazoru se neprovadi v pfipadé prili§ malych déti nebo v pfipadé ze dité nebo
rodi¢e s tim nesouhlasi. Jedna se o dobrovolny proces, s nimz musi souhlasit i dité i jeho
zakonni zastupci. Dité ma moznost si i béhem samotného procesu svou ucast kdykoliv
rozmyslet a spolupraci s ¢lovékem, jenz rozhovor provadi, ukoncit. Pokud se tyka otazky

0 Srov. Tamtéz, s. 116—117.

5" Srov. RUDD, Brittany, N., OGLE, Rachel, K., HOLZWORTH-MUNROE, Amy, APPLEGATE, Amy G., D’'ONOFRIO, Brian M.
Child-Informed Mediation Study Follow-Up: Comparing the Frequency of Relitigation Following Different Types of Family Mediation.
Psychology, Public Policy, and Law, ro¢. 21, €. 4, 2015, s. 4.
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veéku, musi byt vzdy pfihlédnuto ke konkrétnimu ditéti a jeho vyvoji. Kognitivni zralost,
a tedy i zpusob, jakym dité konflikt interpretuje, jsou vazany na vék ditéte. Jelikoz se
zaroven jedna o jeden ze zasadnich aspektl vysvétlujicich vliv konfliktu na dité, je
tfeba vzdy prihlizet ke specifikim jednotlivych vékovych skupin. VSeobecné vsak lIze
o zjistovani nazoru uvazovat u déti od véku 5-6 let.

Mediace v modelu CIP v praxi UMPOD

Mediaci na UMPOD chapeme proces, ve kterém nestranni mediatofi pomahaji
stranam v konfliktu vést konstruktivni rozhovor v neutralnim prostfedi. Jako celek ma
mediace rodi€im napomahat v tom, aby pfi rozhodovani zohledriovali a reflektovali
zajmy, potfeby a prani svych déti. Mediace poskytovana UMPOD je realizovana
vzdy alespon ve dvou mediacnich setkanich. Soucasti prvniho setkani je konzultace
s koordinatorem piipadu, kterym je na UMPOD vzdy pravnik. Sougasti druhého setkani
je konzultace s détskym specialistou UMPOD, kterym je na UMPOD vzdy psycholog.
Mediace je nabizena v Ceském, anglickém a némeckém jazyce.

a) Predmediacni rozhovory

Samotné mediaci vzdy predchazi pfiprava rodi€l na mediaci skrze rozhovory
s vedoucim mediac¢niho programu. S jistou davkou zjednodu$eni Ize takovou
pFipravu chapat jako obdobu prvniho setkani se zapsanym mediatorem podle zakona
€. 202/2012 Sb., o mediaci a 0 zméné nékterych zakon(, ve znéni pozdejsich predpisu.
Je vS8ak pravdou, Ze tyto pfedmediacni rozhovory, jak jsou v naSi praxi nazyvany,
plni i mnozstvi odliSnych ucelu, jez zakon o mediaci pro prvni setkani s mediatorem
nereflektuje. Po predani rodiny vedoucimu mediacniho programu koordinatorem
ptfipadu zasle védouci mediaéni programu vzapéti rodi¢im informacni e-mail,
obsahujici stru€nou priruc¢ku ucastnika mediace, ktera na dvou stranach shrnuje hlavni
postupy, cile a hodnoty media¢niho programu. Dale s rodi¢i planuje konkrétni kroky
vedouci k realizaci samotné mediace. Jednim z prvnich byva pravé predmediacni
rozhovor s kazdym rodi¢em zvlast. V tomto ohledu se i mezi Ceskymi mediatory vede
zajimava diskuse ohledné toho, zda se jedna o vhodnou praxi, hovofit s rodi¢i oddélené.
Odpdrci této praxe argumentuji tim, Ze se jedna o oddélené setkani, které rodi¢tim,
resp. mediatordm neumozriuje nabizet moznost jiZ pfi planovani mediace zaZivat
pozitivni zkuSenost s plisobenim mediatora jako nékoho, kdo je schopen konstruktivné
usmeérnovat interakce mezi ucastniky tak, aby i prvni setkani s mediatorem zvladli
spole¢né.?® Ackoliv se jedna o zajimavy nazor, jsme presvédceni, Ze na tuto praxi Ize
nahlizet vhodnéji. Jednak se z naSeho pohledu nejedna o mediaci, pokud jde o prvni
setkani se zapsanym mediatorem nebo o pfedmediacéni rozhovor. Pokud ma byt u¢elem

52 GRYCH, John, H., FINCHAM, Frank, D. Marital conflict and children’s adjustment: A cognitive-contextual framework.
Psychological Bulletin, ¢. 108/2, 1990, s. 267-290.

53 Tento nazor zaznél napfiklad od jedné z ikon Geské mediace, destné predsedkyné Asociace mediatord CR, Tatjany Siskové,
na prvnim ro¢niku Mediatora roku dne 25.3.2019 v Praze.
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takového setkani pfiprava rodi€d na mediaci, nedava nam pfiliS§ smysl argumentovat
tim, ze mediator s rodici jednotlivé nemuze intervenovat jako mediator s vyuzitim svych
mediacnich technik. Pokud musim mediacni techniky pouzit, z logiky véci jiz nedélam
pfipravu na mediaci, ale mediaci samotnou, ¢imz se ucel pfipravy zcela vytraci. Navic
predmediacni rozhovory chapeme spiSe jako formu mediacniho koucingu. Podobné
jako se uspésny vyjednavac musi dikladné pfipravit na vyjednavani s druhou stranou,
coz zacina u vyjasnovani vlastnich pozic, zajmu a hranic, jsou v podobné situaci
i rodiCe pred mediaci. VétSinou vSak pouze maloktery rodi¢ najde chut, ¢as i silu si
sam sednout a napfiklad hodinu vénovat pozornost otazkam spojenym s tim, co by
mélo byt cilem mediace, ¢eho chce dosahnout, jakou roli v tom hraje druha strana
apod. To je pfitom zakladem pfedmediacniho rozhovoru. Dal$im dalezitym prvkem
predmediacnich rozhovor( je prvotni screening obou rodi¢d v tom smyslu, zda nejsou
pritomny kontraindikace mediace nebo jiné signaly, vyzadujici Upravu procesu. Takovy,
ze své podstaty upfimny a odhalujici rozhovor je pro rodi¢e velmi obtizné vést hned
z kraje mediace, resp, pfed jejim faktickym zapocetim spoleéné s druhym z rodicu.
V kontextu CIP je pak pfedmedia¢ni rozhovor napf. podle standard( britské Family
Mediation Council®* vzdy povinnou soucasti mediaci se zapojenim ditéte. Jeho ucel je
témito standardy popisovan prakticky shodné s nasim postupem — poskytnout kazdému
rodici informace a vyhodnotit pfipadna rizika (napf. screening domaciho nasili) a zvolit
vhodné bezpecnostni opatfeni. Zejména z téchto duavodu jsou tak predmediacni
rozhovory organizovany s kazdym rodi¢em zvlast.

b) Mediaéni setkani

Jakmile jsou provedeny predmediacni rozhovory s obéma rodici, Ize pfistoupit
k prvnimu mediacnimu setkani, které probiha bez ditéte. Détsky specialista zpravidla
v mezidobi mezi prvnim a druhym mediacnim setkanim provadi rozhovor s ditétem.
Strany mediace mohou byt v souladu vyse popsanymi principy CIP zejména rodice,
déti a détsky specialista, osoby odpovédné za vychovu, ¢lenové SirSi rodiny, osoby
blizké ditéti apod. Otazka ucasti konkrétnich osob na mediaci je z naseho pohledu
proménliva a pfitomnost ¢i nepfitomnost konkrétnich osob na mediaci je sou¢asné vzdy
i predmétem rozhodovani interdisciplinarniho tymu pfi pfipravé mediaéniho setkani.s®
Casto diskutovanou otazkou tak napfiklad byva, zda by soudasti mediace méli byt
i pravni zastupci stran. Ackoliv pro rozhovor rodi¢l samotnych je takové rozhodnuti
pouze na nich a ze strany UMPOD UGé&asti pravnich zastupcl nic nebrani, v situaci,
kdy jde o mediacni setkani zahrnujici hlas ditéte, je pfipadna ucast pravnich zastupcu
dukladné zvazovana a muze byt i odmitnuta jako nevhodna predevsim v téch situacich,
kdy si dité preje zucCastnit se alespon ¢asti mediace spole¢né s rodici.

54 FAMILY MEDIATION COUNCIL and FAMILY MEDIATION STANDARDS BOARD. Manual of Professional Standards and
Self-Regulatory Framework, 2018. Dostupné na: https:/www.familymediationcouncil.org.uk/wp-content/uploads/2019/06/FMC-
Manual-of-Professonal-Standards-Regulatory-Framework-v1.3-Updated-June-2019.docx.pdf.

%5 Cleny takového interdisciplinarniho tymu jsou zpravidla vedouci mediagniho programu, koordinator pFipadu a détsky specialista,
pfipadné mediatofi.
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Jiz jsme naznadili, ze mediace poskytovana UMPOD je realizovana vzdy alespor
ve dvou mediacnich setkanich. Takové rozdéleni vyuziva multiplikacni efekt nékolika
faktord.

V prvé fadé umoznuje pevné nastaveni realizace mediace minimalné do dvou
setkani pracovat s intenzitou konfliktu mezi rodici. Vychazime ze zkuSenosti, Ze rodice,
ktefi se dostavaji do mediace, prozivaji akutni krizi své mezilidské interakce. To ma
vliv na zpUsob, jakym mezi nimi konverzace probiha. Soucasti plsobeni mediatorQ
je umoznovat stranam prekonavat tuto krizi skrze posuny v individualnim zmocnéni
a vzajemném uznani, nicméné takova interakéni proména vyzaduje jisté mnozstvi
¢asu.®® Nez jsou rodiCe pfipraveni soustfedit se ve svém uvazovani na perspektivu
ditéte, potfebuji ¢asto nastavit i obnovit konstruktivni vzorce vzajemné komunikace.
K tomu maji dostatek prostoru a podpory mediatori pravé v prvnim setkani, kde se
jejich usili nemusi tfisti mezi pozornost na sebe a pozornost na dité.

Soucasné diky uvodnimu vstupu koordinatora pfipadu maji rodiCe moznost se
zorientovat v pravnim a praktickém rozméru jejich situace a vyjasnit si, co jsou klicova
témata pro né osobné a co mohou byt dulezita témata z pohledu opatrovnika ditéte nebo
soudu. Zde pracujeme s védomim faktu, Ze se mediace neodehrava ve vzduchoprazdnu
— jeji realizaci ramuji situace, jako je doporuceni mediace soudem nebo opatrovnikem,
nékdy dokonce i nafizeni mediacniho jednani. | opatrovnik nebo soud, nikoliv pouze
rodi¢e tak maji od mediace néjaka ocekavani a doporu¢enim mediace sleduji néjaky
Gcel. Efektivni vyuziti mediace v naSem pojeti vyZaduje synergické pusobeni Usili
a zaméru rodicu s Usilim a zameéry opatrovnika a soudu, ktefi €ini kroky v zajmu ochrany
ditéte a jeho nejlepsiho zajmu. Uvodni konzultace s koordinatorem pfipadu pomaha
rodi¢um zohledriovat pfi dal$im rozhodovani i tento rozmér jejich situace.

Soucasné rodice ziskavaji konkrétni zkusenost s tim, jak mediace funguje, co od sebe
navzajem i od mediatori mohou realné ocekavat, takze jsou pak prakticky pfipraveni
vyuzit ve druhém setkani prostor mediace. Druhé setkani probiha vzdy za pfitomnosti
détského specialisty UMPOD, jehoz ukolem je s rodigi reflektovat pohled jejich dit&te
a nabizet sou€asné jisté interpretacni ramce pro tento nazor ditéte. V kazdém ze dvou
obligatnich mediacnich setkani tedy rodi¢e mohou soustiedit svou pozornost na odli§né
aspekty jejich situace. Ac¢koliv rozhovor détského specialisty s ditétem je témér vzdy
provadén osobné, kaZzdé z mediaénich setkani nabizi UMPOD bud v podobé& osobni
mediace, nebo on-line mediace. V tomto sméru jsme nezaznamenali zadny zasadni
rozdil z pohledu u¢innosti mediace.

c) Zapojeni déti do mediace

Zapojeni ditéte je vzdy pfFipravovano s maximalni peclivosti a ddrazem na bezpedi
ditéte. Planovani a realizace zapojeni ditéte je v kompetenci détského specialisty, coz

5 BUSH, Robert, A. B., FOLGER, Joseph. 2010. Transformative mediation: Theoretical Foundations. In FOLGER, Joseph, BUSH,
Robert, A. B., DELLA NOCE, Dorothy (Eds.). Transformative mediation: A Sourcebook. Resources for Conflict Intervention
Practitioners and Programs. Hempstead: ISCT, 2010, s. 15-30.
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je na UMPOD vzdy pracovnik odd&leni psychologt, nejéastgji psycholog. Acgkoliv je
zapojeni vzdy individualni, respektuje potfeby konkrétniho ditéte, ma nékolik princip(,
které vychazi z australského a irského modelu a také z nedavnych standard( britské
Family Mediation Council. Mezi né patfi napfiklad vytvofeni vhodného prostifedi pro
rozhovor s détmi, individualni rozhovor s kazdym z rodi€u pred rozhovorem s ditétem
a duraz na dobrovolnost zapojeni ditéte. Cilem ptistupu CIP na UMPOD je zejména
vytvofit prostfedi, v némz mohou rodi¢e aktivné zvazovat jedinecné potreby svych déti.
Diky spolupraci mezi détskym specialistou a mediatory usilujeme o zprostfedkovani
takové dohody, ktera détem umozni zachovat si vyznamné vztahy a umozni jim
psychologické pfizpisobeni se na rozpad rodiny. Déle se snazime podpofit rodi¢e v tom,
aby odesli s lepSimi vyhlidkami na své budouci rodiCovstvi, a zajistit, aby pokracujici
mediace nebo soudnifizeni a jejich vystupy reflektovaly zakladni vyvojové psychologické
potfeby kazdého ditéte. Z pohledu déti pak jde pfedevSim o umoznéni détem ovlivnit
svou budoucnost, v€etné aktivniho zapojeni do planovani této budoucnosti.

Ackoliv UMPOD realizuje stale vy$si podet online mediaci, pohovor s ditétem
se provadi zpravidla osobné na uzemi CR. Vyjimku tvofi naptiklad online rozhovory
s adolescenty.

Minimalni vék pro uplatnéni principt CIP je 6 let, kdy se pfedpoklada, ze kognitivni
a socialné emocni vyvoj je na takové urovni, ktera umoziuje spolupraci. U déti
v tomto véku dochazi k emocni stabilizaci, zvladaji |épe separaci od znamé osoby, jejich
pfistup k realité je racionalné;jsi a Fe€ je dostatecné rozvinuta. Otazka zapojeni je vsak
posuzovana vzdy individualné a toto posouzeni je jednim z cill rozhovoru détského
specialisty s rodici ditéte.

Zapojeni ditéte do mediace probiha podle principu CIP v péti bodech:

1. Zvazeni (vyhodnoceni) moznosti zapojeni a pozvani — na tomto kroku se
podili koordinator pfipadu-pravnik, psycholog a détsky specialista. Jeho soucasti
jsou také informace ze spisu a predmedia¢niho rozhovoru.

2. Rozhovor mezi détskym specialistou a obéma rodi¢i (samostatné).
V tomto rozhovoru rodi¢tim sdélujeme filozofii UMPOD, popis priib&hu rozhovoru
s ditétem i konkrétni moznosti jeho zapojeni. Dale se zjiStuji konkrétni informace
o ditéti (co ma rado, co déla, jak travi €as, jak reaguje), které mohou pomoci
s ditétem navazat kontakt. Specialista klade zcela konkrétni dotazy na povahu
ditéte, jeho zaliby, jeho vztahovou sit, jeho reakce na situaci v rodiné. Ma tak
také moznost zjistit, zda a jak rodiCe vnimaji dité a jeho reakce na konfliktni
situaci. Jiz v této fazi jsou také rodice informovani o tom, Ze na konci procesu
budeme dité informovat o vysledku mediace.

3. Setkani celé rodiny s détskym specialistou. V této fazi se tedy ucastni rodice
i déti (pokud souhlasily). Zde jde o spole¢né naladéni na tento typ prace
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a pfedani praktickych informaci vS§em pfitomnym (napf. kde budou rodi¢e ¢ekat).
Hlavnim Ukolem této faze je navazani vztahu mezi specialistou a ditétem/
détmi a vytvoreni prostfedi, v némz se dité bude citit bezpecné a jisté. Tomu
maji dopomoci svou spolupraci i rodi¢e. Ti svou Ucasti pomahaji dité podpofit,
zérovel mu ukazuji jejich zajem ného a jeho vnimani situace. Ugastni se také
drobnych icebreakert, kterymi se détsky specialista pfiblizuje k ditéti a navazuje
s nim rozhovor.

. Rozhovor s ditétem. Béhem rozhovoru détsky specialista (opétovné) dité
informuje o ucelu rozhovoru, dobrovolnosti a ¢asovém ramci. Predstavi sebe
a svou roli. Dité sv(j nazor ani pfani nemusi fikat, na druhou stranu, ted je ta
prilezitost jej Fict a je Ukolem détského specialisty, aby se pokusil zajistit to, aby
dité bylo slySeno. V nékterych pfipadech byvaji prezentovany také relevantni
détska prava, v€etné moznosti stézovat si. Dité je informovano, ze na zavér
projdeme spole¢né cely rozhovor a dité urci, co je mozné prezentovat rodi¢dm
v mediaci. Soucasti informacniho sdéleni jsou také mozné formy zapojeni se do
mediace a distinkce mezi nazorem a zajmem.

Kromé vySe popsané informacni €asti pfistupuje détsky specialista v tomto
kroku jiz ke zji$téni dopadu rodinné situace na dité. Cini tak pomoci $iroké palety
nastroji od rozhovoru, pozorovani, kresby, manipula¢nich technik (hrani situaci
s figurkami) az po praci s emocemi pomoci emocnich karet. Volba konkrétnich
metod zavisi na samotném specialistovi a jeho schopnosti pfiblizit se k ditéti
a urcit postupy pro néj co nejvhodnégjsi (mj. s ohledem na jeho vék a kognitivni
vyspélost). Tyto metody maji pomoci zmapovat emoce ditéte souvisejici
s rodinnymi konflikty, rozchodem nebo rozvodem rodi¢u, vztahy k rodi¢im
a dalSim pro dit¢ vyznamnym osobam (sourozenci, prarodie, pratelé),
predstavy ditéte o budoucnosti, jeho o&ekavani. U&elem tohoto setkani neni
ziskani informaci, nybrz vynofeni emoci souvisejicich s danou situaci a zjisténi
vyznamu, jaky dané situaci i svému postaveni v ni dité dava.

V zavéru setkani pak specialista zjisti, co a jakou formou si dité preje sdélit
rodi¢dm, zda mGze pouzit jeho vytvory ze spole¢ného setkani. Pfitom se musi
vyvarovat slibl na zlepSeni situace. Jeho Ukolem je pfedat rodi¢im poselstvi
nebo vzkaz od jejich ditéte, pfiblizeni jeho situace a prozivani. To, jak s témito
informacemi rodi¢e nalozi, jiz neni v kompetenci specialisty.

. Zpétna vazba rodi¢aim. VétSinou béhem druhého mediac¢niho setkani predava
détsky specialista zpétnou vazbu rodi¢im za pfitomnosti mediator( (nepfimé
zapojeni ditéte). Je také mozné, ac ne pfili§ Casté, ze tohoto kroku se ucastni
také dité osobné (pfimé zapojeni ditéte). Pokud dojde k tomuto tzv. pfimému
zapojeni, jedna se Casto o adolescenty. V tomto pfipadé se détsky specialista
schazi s ditétem a spole¢né rekapituluji sdéleni pro rodi€e a nastavuji se
bezpecnostni pojistky (napf. signal pro pfani mistnost okamzit& opustit).
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Specialista pfi sdélovani zpétné vazby rodiCim uplatfiuje své znalosti z oboru
vyvojové psychologie, dava dana zjisténi do SirSiho kontextu a normalizuje je.
Stale vS§ak mluvi o konkrétnim ditéti, uziva jeho pfimé vyroky a vytvory a pomaha
rodi¢lim, aby pochopili, co se déje v dané situaci s jejich ditétem. Pokud v této
fazi dochazi k silnym vyménam nazort, které mohla néktera zjisténi vyvolat,
stava se zodpoveédnym za proces opét mediatorsky par, ktery se snazi rodi¢im
pomoci, ziskané informace zpracovat. Je plné v kompetenci détského specialisty
rozhodnout na zakladé vyvoje rozhovoru mezi rodi¢i ¢i dalSimi uc¢astniky, ze
dalS$i pokracovani ucasti ditéte na mediaci neni v jeho zajmu a tuto uc¢ast ukondit
¢i navrhnout jiné feSeni dalSiho zapojeni ditéte. Détsky specialista je tedy stale
zodpoveédny za bezpedi ditéte a muze reagovat i mimo ramec mediacniho
diskurzu.

Zaver

VySe uvedeny model je praktickym navodem, jak pfivést dit¢ do mediace, a to
zpusobem, ktery mu umozni se vyjadfit, zarovefi mu dava bezpeci a nenuti ho &init
rozhodnuti. Mize mu tak pomoci vyjadfit se a zaroveri si zachovat vztah k obéma rodicum
neporuseny nucenymi neprijemnymi volbami (pfedchazi se tzv. konfliktu loajality a s nim
spojovanymi negativnimi dopady na dité). V praxi je model CIP vysledkem spoluprace
ditéte, rodi¢u, mediatora a détského specialisty. Je tak nadéji pro déti zijici v prostredi
konflikt svych rodi€l na stabilizaci jejich situace, vytvoreni prostfedi pro zachovani
vztahu ditéte a obou rodi¢u i v pfipadé, kdy jejich partnersky vztah jiz nefunguje a také
prostfedi které nadale umozni harmonicky vyvoj ditéte.
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The Voice of the Child in Special Educational Needs
and Disability Mediation

Lesley Allport

Introduction

In this paper | will outline the development of Special Educational Needs and
Disability Mediation (further referred to as SEND) in the UK as an alternative to the
formal procedure of a tribunal, and discuss the ways in which the views of children and
young people can be heard and incorporated into decision-making in this context. The
importance of hearing children’s voices in matters affecting their lives has been well
established within European law since 1989 and this is also reflected in the growth of
a considerable legislative framework in the UK over the last 30 years. This period of time
has also seen a wealth of research into children’s ability to form their own views and
play an active role in determining their own futures. It can be argued that the influence
of both research and legislation has transformed approaches to involving children in
decision-making. Meanwhile, during the last three decades we have witnessed
the emergence of mediation as a distinct profession which supports informed
decision-making by parties in dispute. Inevitably, in situations where conflicts centre
around the needs of children, whether they be educational, social, to do with health or
family breakdown, the mediation profession has been required to consider how to bring
children into the process in ways that are safe, appropriate and respectful. | will be
commenting on the development of SEND mediation, alongside research and law, from
its beginning in 2001 to the current day and the advent of professional standards that
are specific to the practice of SEND mediation.

Firstly, | give a brief overview of the legislative frameworks both nationally and
internationally that have influenced the growth of SEND mediation. | will then define
the process of SEND mediation as it operates today, considering both the nature of
the process itself and the types of disputes that arise, and how these reflect theoretical
constructs of mediation. | will discuss the rationale for involving children from a research
perspective before going on to outline practical approaches to incorporating their views.
Finally, | will consider the benefits and challenges of working with children in a context
where decision-making is complicated by processes operating with the education
system and by the complex needs of children themselves.

The Legislative Framework

Taking a broad overview of both national and international legislation reveals the
gradual development of the rights of children and young people in matters affecting their
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education and well-being over the last 30 years. The United Nations Convention on the
Rights of the Child 19895 set the international tone for what was to follow in national
jurisdictions. Article 12 describes the right of children to express their views in decisions
that affect their lives going forward. The Convention is notable for a change in emphasis
as to how children are to be regarded: not as passive objects of concern but as active
agents in their own right, capable of forming their own views and able to influence their
own lives. In the UK the Children Act,®® passed in the same year, placed children’s
welfare and safety at the centre of judicial decision-making. It specified a requirement
to ascertain the wishes and feelings of the child and identified a Welfare Checklist by
which to guide decisions concerning children. The legislative developments at the end
of the 1980s therefore, heralded a recognition of children’s autonomy, their ability to
form and express views and their right to have a platform from which to do so. As with
any law they provided a right to redress when those views were ignored or overlooked.
These developments were also of significance in the debates concerning children’s
citizenship and agency to be taken up by later researchers and policy makers.

More specifically related to schooling, the UK passed an Education Act in 1993%°
promoting the principle that children with special educational needs should be educated
in mainstream schools where parents wished this to be the case. The following year,
in 1994, the UNESCO World Conference called on governments to adopt inclusive
approaches within education settings and to embody these in law. The UK response
to this was evidenced in the SEN and Disability Act 2001%° which established legal
rights for disabled students in education settings by stating that it was unlawful to treat
a student “less favourably” for reasons due to disability. It was this Act which led on to
the articulation of levels of support that should be available for children with specific
needs and formerly introduced mediation as a mean of alternative dispute resolution
in situations where that provision was felt to be unsatisfactory. While several other
pieces of legislation continued to develop this focus on children’s rights and welfare it is
worth noting the impact of the Children and Families Act in 2014. This gave particular
attention to children with special educational needs and disability, making it clear that
local authorities must: have regard to the views, wishes and feelings of the child and
their parents; ensure that children and young people participate as fully as possible in
decision-making and support children and young people to reach the best educational
outcomes.®!

Overall, the impact of these legislative changes has been to place emphasis on the
importance of participation and choice. Essentially, in the context of special educational
needs and disability, they give greater control to children, young people and their parents
in determining the support available to them.®?

57 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty Series, vol. 1577, p. 3.
58 United Kingdom, Children Act 1989, c. 41.

59 United Kingdom, Education Act 1993, c. 35.

50 United Kingdom, Special Educational Needs and Disability Act 2001, c. 10.

51 See United Kingdom, Children and Families Act 2014, c.6, 1.1 Section 19.

52 See the Department for Education. Special educational needs and disability code of practice: 0-25 years, 2015. Accessed
online at: https://www.gov.uk/government/publications/send-code-of-practice-0-to-25 on 27.09.2018.
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Defining SEND Mediation

SEND Mediation, like other forms of mediation, is an informal process in which
parties who cannot agree about the support received by a child or young person with
particular learning needs or a physical disability may come together to resolve their
issues with the support of a mediator who is independent and impartial.

The parties to mediation may include the child or young person, their parents,
representatives from school, representatives from the Local Authority, professional
specialists or others whose views have an influence on decision-making. In this regard
SEND mediation presents a level of complexity in terms of who should be involved in
the process. There is not only the question of whether the child or the young person
themselves should be actively present, but who of those working around the child have
either expertise to contribute to the discussion, or decision-making authority to move
the situation forward. Every situation is unique and the number of people involved may
vary from between two or three to eight or ten.

The Special Educational Needs and Disability Act in 2001 established mediation as
an alternative to resolution by tribunal and introduced the SEND Code of Practice. The
Code offered guidance for all professionals working in any capacity with children and
young people who have specific needs within both the voluntary and statutory sectors.
It outlined a graduated approach to supporting children of pre-school, primary and
secondary school age and, in more recent revisions, includes young people up to the
age of 25.

This graduated approach attempts to first measure and understand a child’s specific
needs through testing and assessment, and then provide the right level of support to
address these needs. It may involve extra help to be found within the school’s existing
resources; intervention from an external, highly trained professional who specialises in
a particular therapy; or, in the most severe situations, prescribed provision that is drawn
up into an Education and Health Care Plan (EHCP). This is funded by representatives
of the Local Authority and is written in consultation with the young person themselves,
parents, teachers and specialists. The level of support and the nature of the intervention
can inevitably become the subject of dispute between all these different actors. The
Code therefore incorporates the right for parents or young people to appeal against
decisions made about provision. The early resolution of conflict is encouraged and so,
before the formality of tribunal, the Code identifies two possible processes for reaching
an agreement: Disagreement Resolution and Mediation.®® The difference between
these two lies not so much in the nature or purpose of the process, as in the stage at
which either might be used and the immediacy of a tribunal in the event that it is not
possible to reach agreement. Disagreement Resolution is entirely voluntary for all of

53 For more detail see the SEND Code of Practice, Chapter 11 ‘Resolving Disagreements’.



those concerned and is largely intended to be used locally and at an early point where
differing views become apparent. Mediation, on the other hand, is seen as a direct
alternative to tribunal and there are requirements placed on parties to a dispute: parents
or a young person themselves, are obliged to have a conversation with a mediator
and to consider using the process; Local Authorities must provide information about
mediation and, where a parent or young person wishes to use mediation, the Local
Authority cannot refuse. The mediation route is not always chosen by parents, however,
an appeal to tribunal can not go ahead without signed confirmation from a mediator to
say that the option has been explored.

The original code of practice clearly identified the need for mediation in this field.
It challenged early pioneers to develop a model that held the core principles of practice
recognised across all areas of mediation delivery (that of voluntariness, confidentiality,
party-determination and impartiality)®* while responding to the unique demands
of the SEND context. This is a multi-party process during which many conflicting
interests and needs can surface. Power imbalances exist not just between people and
personalities but between individuals and organisational systems. The Code identified
the importance of independent mediation provision and in doing so protected the
principle of impartiality on the part of mediators. However, it quickly became apparent
that confidentiality in this context needed to be carefully defined. While discussion
and exchanges, vitally, remained confidential to ensure confidence in the process,
outcomes and recommendations needed to be recorded and communicated to those
who might be involved going forward. Similarly, the question of party determination
needed to be addressed in a situation where, quite simply, individuals are not always
in a position to decide. Sometimes, for example, the question of whether to assess
a child for an Education and Health Care Plan is the decision of a panel of professionals.
It became clear that any model of mediation operating in this context needed to build in
the necessary time and effort to ensure that, wherever possible, those with decision-
making authority had a seat around the table, and that parents had a clear expectation
going into mediation, of what the process might or might not achieve. Other times,
individuals might need to be involved not so much for their decision-making authority
but because of the special knowledge that they can contribute to the discussions. These
considerations led, in those early days, to an approach that recognised the need for
detailed preparation in order to identify and meet with all the relevant parties, to explore
their role in giving information and /or making decisions and consider who should be at
the meeting itself. The balance of power was also recognised as an important factor,
particularly where parents or a young person might well feel overwhelmed in a room full
of professionals and wish to draw on their own support to be present.

As a result, a model of mediation emerged, and still exists today, whereby significant
emphasis is placed on pre-mediation conversations, culminating in one long joint meeting

54 See doctoral research by Lesley Allport: (ALLPORT, Lesley. Exploring the Common Ground in Mediation.Birmingham Law
School: Unpublished PhD Thesis, 2016) in which practitioners working in a number of different mediation settings identify these
principles as common across all sectors.
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lasting for three or four hours. At the heart of all these preparatory conversations and
running through the mediation itself is an expectation that the interests and wishes of the
child concerned are a central focus. At the initial discussions, and possibly at a meeting
with the young persons themselves, mediators will explore how best to incorporate their
views into the mediation, whether directly or indirectly.

The latest revision of the Code of Practice issued in 2015 continues to challenge
core principles of mediation, in particular that of voluntariness. For parents and young
people, the requirement to have a conversation with a mediator ensures that they
are at least informed about the possibility of mediation while leaving them with the
choice to proceed or not. For Local Authority representatives that choice is removed,
however, early research findings commissioned by the Department for Education and
conducted after the implementation of the Children Act 2014 indicate a positive trend
in the take up of mediation and a reduction in the number of tribunals. The implication
is that this balance of requirement without coercion has had a positive impact. The
findings demonstrate that 42 % of those that spoke to a mediator decided to take up
mediation and that of these only just over a fifth still proceeded to tribunal.®® The report
also commented on the improved relationships after mediation and this is something
worth taking into consideration in defining the purpose of SEND mediation and what it
sets out to achieve.

In his book Acland attributes the root causes of conflict to four different sources:
Resources, Principles, Territory and Relationships.®® Resources are commodities
which are limited and are subject to competition. Principles concern values and beliefs.
Territory can be understood not only in terms of geographical boundaries but also
psychologically in relation to experience or expertise. Relationships are a source of
conflict when personalities clash and communication breaks down. All these aspects
can be clearly observed within the SEND context. Parents will argue passionately for
the interests of the own child, however, the support that can be offered a particular
child is often limited and must be weighed against the needs of other children within
the school or the wider area. There are well rehearsed arguments for and against
the values of inclusive schooling for children with learning disabilities who need both
specialist provision and at the same time, to be able to make their way in the world
alongside their peers. The question of who has an “expert” understanding of the child
is raised frequently. Parents can claim a unique knowledge of their child which can be
at odds with the evidence of assessments conducted by a trained Speech Therapist or
an Educational Psychologist. Or, often, parents disagreeing with an expert employed by
the Local Authority, will engage their own specialist who produces a contradictory view.

% See Department for Education, Special Educational Needs and Disabilities: Disagreement Resolution Arrangements in
England Government report on the outcome of the review conducted by the Centre for Educational Development, Appraisal and
Research (CEDAR) 2017. Reference: DFE-00105-2017. Accessed online at: https:/www.gov.uk/government/publications/send-
disagreement-resolution-arrangements-in-england-review on 27.09.2018.

SSACLAND, Andrew, Floyer. A Sudden Outbreak of Common Sense.London: Cornerstone Publishing, Hutchinson Business
Books, 1990.
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Finally, and perhaps most importantly, communication between all these different parties
can be fraught with miscommunication, blame and defensiveness. Where schools and
parents are concerned it often takes a leap of imagination to see the situation through
from the other perspective. For Local Authority Officers and parents, mediation very
often affords the first opportunity to actually meet and put a face to the name at the end
of a letter that contains unwelcome news such as a refusal or a complaint.

Bush and Folger®” describe the importance of autonomy (confidence and
a sense of self identity) and social connection (our relationships with others) for all
human beings. These are both threatened in conflict when self-doubt becomes
a pre-occupying and negative factor which blocks our understanding of what is happening
for the other party. People are forced to question themselves, as a result of which their
self-confidence is shaken. In an effort to reassert a sense of self, “I” or “my position”
becomes all-consuming and a sense of the “other” is lost, to be replaced by a feeling of
isolation. The Transformative Mediation Approach outlined by the authors attempts to
re-establish these senses and create a positive interaction which allows the examination
of underlying differences with understanding and respect. The purpose of mediation in
this approach is to restore autonomy and social connection through “Empowerment”
and “Recognition”. The aim is to improve the quality of dialogue between people in
dispute rather than remove it — there is no presumption in their model that “differences”
go away. At one level SEND mediation addresses questions raised about the allocation
of resources and could therefore be viewed as a settlement led negotiation process.
However, at another level its purpose comes closer to the transformative understanding
of the purpose of mediation. It provides a platform through which all parties are
empowered to articulate their views and concerns and, in some circumstances, where
people are meeting face to face for the first time, it supports a new recognition of the
other’s perspective. Through the exchange of information there is the possibility of
a new understanding. Gulliver® describes negotiation in its broadest sense, as
a process of “discovery” through the exchange of information:

“Negotiation is a process of discovery. Discovery leads to some reorganization
and adjustment of understanding, expectations and behaviour, leading (if successful)
eventually to more specific discussion about possible terms and final agreement.”

The role of the mediator is to support and encourage the flow of information between
parties®® in a context where added resources cannot necessarily be made available
and other existing decision-making processes cannot be ignored, but where discovery
improves understanding and enables forward movement. In particular, the recognition
of the child’s perspective facilitates such progress.

57 BUSH, Robert, FOLGER, Joseph. The Promise of Mediation. 2nd edition, San Francisco: Jossey-Bass, 2005.

58 GULLIVER, Philip, Hugh. Disputes and Negotiations: A Cross-Cultural Perspective. New York and London: Academic Press,
1979, pp. 70-71.

% See ROBERTS, Simon, PALMER, Michael, Dispute Processes: ADR and the Primary Forms of Decision Making,
New York: Cambridge University Press, 2005 and ROBERTS, Marian. Interdisciplinary Influences on Family Mediation. Mediation
Theory and Practice, Vol.1 (2), 2016, pp. 211-231.
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To conclude this section on defining SEND mediation this is a process that aims to
facilitate the exchange of information in a context where there are multiple interests and
concerns. The independence of the mediator is of vital importance, as is their central
focus on the child’s needs as the one aspect that unites these diverse views. While
in many circumstances the outcomes of SEND mediation may incorporate specific,
practical points of action, the opportunity to be heard and acknowledged can be just
as important. For participants, a new understanding of a parent’s daily frustration, of
a school’s artistry in using resources effectively or of the Local Authority’s necessary
attention to the steps of process when allocating limited resources, can facilitate forward
movement and creative, unlooked for solutions.

The Voice of the Child in Research

Legislation has played a substantial role in the development of inclusive practice in
mediation, and so too has research on children’s role in decision-making. While studies
have principally been aimed at children experiencing family breakdown, the views
expressed in those findings have relevance for this context. What is more, they reflect
a shift in societal views of children’s agency.

Traditionally sociologists viewed children as young people not yet fully formed
who needed to learn to become properly functioning adults. Durkheim,” for example,
describes how childhood is “a period of growth [...] in which the individual, in both the
physical and the moral sense, does not yet exist”. A child is “not a complete work or
a finished product — but [...] a becoming, an incipient being, a person in the process
of formation”., The adult task was to teach, help and nurture. Children were viewed as
projects that needed to be managed’ moving through psychological and physical stages
of development acquiring skills, knowledge, competency and rationality, eventually
transforming into social adults. In the 1980s and 1990s however, a shift occurred in
which children were recognised as “creative social and moral agents with the strengths
and the capabilities to shape their own childhood”.”? Within this definition children are
persons with their own right, able to act, interact and influence their world and informed
by their family, culture, gender, locality and ethnicity. “Children are autonomous beings
able to negotiate rules, roles and relationships and to take responsibility for their own
well-being and that of others.””® The research conducted by Smart and colleagues,
though specific to family breakdown, is of relevance to the practice of SEND mediation.
It crystallised the debate into two different approaches to children and young
people: thatof welfare and citizenship. The welfare approach, they argued, saw children as

0 PICKERING, W.S.F., (Ed) Durkeim: Selected Writings on Education Volume 1: Durkheim; Essays on Morals and Education. 2nd
edition, London and New York: Routledge Press, 2006, p.150.

" HALLDEN, Gunilla.The Child as Project and the Child as Being: Parents’ldeas as Frames of Reference’, Childhood and Society,
Vol 5 (4), 1991, pp. 334—46. Dostupné na: https://doi.org/10.1111/1.1099-0860.1991.tb00499.x.

2 SMART, Carol, NEALE, Bren, WADE, Amanda. The Changing Experience of Childhood.Cambridge: Polity Press, 2001, p.2.

8 bid, p. 12.
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the vulnerable victims who needed protection from the responsibility of decision-making.
A citizenship approach, on the other hand, viewed children as having an ability to make
sense of their situation and form their own views. Respondents in their studies were
able to express clear views about the need to be given information, to be consulted and
to participate in decision making. The researchers cite one respondent, Jake, aged 11,
whose comments have significant bearing on the process of mediation:

“I think the people who are involved should get to decide, not by themselves, but by
helping each other to reach some kind of agreement as to what would be best.”

Smart et al. make the following comment on children’s views about participation:

“The emphasis placed by the children on joint discussions and negotiations is
instructive [...] [iJt presumes that no-one automatically knows what is best, but that will
emerge from negotiation and discussion in which everyone participates [...] All these
children appear to be assuming that children have a right to some degree of participation

[

Numerous other research findings in the 1990s and into the 2000s reiterate this same
desire from children and young people for information, participation and negotiation in
the process of decision-making. Taking this then as a rationale for the involving children
in such processes, how can this be applied in SEND mediation?

Hearing the Voice of the Child in SEND Mediation

As | have argued above the voice of the child is given central importance in SEND
mediation and, more than this, can become the unifying factor in a forum where needs
and interests are diverse and conflictual. Mediators will spend time in the initial stages
building an understanding of the child’s perspective and considering ways that can be
incorporated into the mediation itself. This may be indirectly, by talking with parents,
school teachers and specialists, reading reports and looking at the Education and
Health Care Plan. There is a responsibility on schools to involve children in their own
learning reviews and often a wealth of insightful information is to be found in these
documents from both teachers and young people. Alternatively, mediators might meet
directly with a child or young person before the mediation and consider with them how
they might contribute, in a way that they are comfortable with, to the mediation itself.

The role of the mediator is both to give the child an opportunity to express their views
and to build their own understanding of their needs rather than to act as advocate for
them. As with other types of mediation, particularly in the family sector, the purpose
is not to act for the child but to facilitate discussions that place the child and his/her

™ Ibid, p. 103.



needs at the centre of adult decision-making. At an early stage in the joint meeting
a mediator is likely to ask for views about the child from all those participating, possibly
using a flipchart with their name at the centre to record contributions. In this way every
perspective is respected and each participant’s expertise in the child is recognised.
There may be an expression of views at this point from the young person themselves,
through pictures or letters, or through attending part or all of the meeting. Such direct
involvement has been known to facilitate a rapid change in view from participants in the
process. Jo (not her real name), aged 11, wrote a letter to be read at a mediation where
the participants were trying to reach a decision about transport to school. Jo suffered
from epilepsy. As a physical health condition, the dispute on this occasion was between
the health and the education authorities as to who had responsibility to fund Jo's travel
to school and by what means. Jo's ability to articulate her own concerns together with
a clear understanding of her condition and how best to manage it, proved to be a turning
point in the discussions. Her letter read as follows:

“Dear Sir/madam,

1, Jo, age 11, need your help! Please will you give me at least a chance to go on the
bus to school. I'm not asking very much. This could change my life.

| have a problem called epilepsy which sometimes makes me feel heartbroken.
When | begin to have a seizure, first, | make funny noises, next | can’t speak properly.
Then | actually go into [a fit] ... these happen 2 or 3 times a week. Most of the time | am
normal and to stay this way | take 12 tablets a day (6 in the morning and 6 night).

On September the 2" | start school at Holy Trinity Senior. When | go there, | need
to be safe. Apparently, the only way of getting to school safely for me is on the Access
mini-bus™ but NO! To make me feel normal you only need to say, ‘Yes. You can go on
the normal school bus.’ | don’t like being treated as if | have a problem. | always try my
best to lead a normal life. If | have to go on the Access bus, this life will be spoilt.

Please can | go on the bus with all my friends because they will make me feel better
and help me to forget about my problems. | understand that | will need an adult watching
over me but please help me to lead a more normal life so that | can do the things other
children my age can do.

Yours faithfully,

Jo (age 11)”

Jo’s articulate description of her own needs and her modest requests to accommodate
them provided the participants in mediation with new information, the discovery of which

s The Access mini-bus was for children with a visible physical disability. Jo's condition was an invisible one, apart from at the time of
the seizures, and so she felt that travelling on the Access bus associated her with a group to which she did not belong.
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led them to recognise the problem as being about a child’s management of her own
difficult situation rather than an issue about financial resources. An agreement to share
the cost of transport on the school bus was reached soon after the letter was read.

A second example provides another illustration of the human agency described
above. Tom (not his real name), a 15-year-old boy was diagnosed with Autistic Spectrum
Disorder. He was bright and articulate but his school had found it difficult to provide him
with effective support and at the time of the mediation he was no longer attending school
for several reasons: He felt he had been bullied by pupils and that staff had stigmatised
him; practical ways to support him had been discussed but had not been implemented;
he had not been allowed to go on school trips due to perceived poor behaviour. His mum
and he were very clear that his behaviour was always excellent, unless the atmosphere
was overwhelming for him. Academically, his progress was deteriorating even though
some teachers could see enormous potential: one was encouraging him to write a novel;
another was providing him with some very complicated maths and physics projects.

Tom didn’t want to talk to the mediator beforehand but he did want to go to the
meeting. He had been out of school for four months and was adamant he was not going
back. He was wary about seeing classmates but agreed to go to a part of the building
where only staff were permitted. Tom attended the mediation for about three quarters of
an hour during which time he set out his views very clearly in a letter that he read out.
He described how he had been made to feel which included how he had thought about
self-harm and suicide at times. His mother was not aware of this and he explained that
he knew that if he had talked to her, it would have upset her and his younger brother too
much. At this point the meeting had to be paused as the Local Authority representative,
his mother and his Head of Year (who had been unpleasant to him and refused the
school trip) all became so emotional that they could not continue without a break. Tom
himself requested an assessment from an Educational Psychiatrist. This was agreed
and, in the meantime, interim arrangements were put in place to continue his education
out of school. Tom left at this point and the meeting continued for another two hours
while those concerned agreed action points and a timeline to support the decisions
made. The mediator described how Tom had “handled it magnificently” and that “his
input was transformational”.”®

Benefits and Challenges

The examples above highlight some of the many benefits of involving children
directly in mediation. In their own ways they each provide clear illustrations of a young
person’s ability to make sense of their world, organise their own priorities, manage their
own difficulties and still accept the help they need. Involving young people like Jo or
Tom in the mediation process provides an opportunity for citizenship that is respectful

6 With thanks to my colleague, mediator John Walker, who provided this example.
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and that recognises their humanity. It allows their participation and therefore influence
in a decision-making process that nevertheless remains the responsibility of the adults
involved. On many occasions such as these, children can articulate their perspective
with the utmost clarity in a way that cuts through the complexity of adult decision-making
and provides a stark reminder of the central issue: for Jo, her need to lead a normal life
as far as possible; for Tom, his need to have the complexity of his condition properly
recognised and adjustments made so that he could fulfil his potential. As with any other
decision-making process the active participation of those who will be affected by the
outcome, supports a sustainable solution to which all those involved can feel committed.
That brings us back to one of the core principles of mediation practice: that of party
determination. Not least, hearing children’s voices in mediation allows them to become
visible. In the case of Tom, he was given the means to overcome the overwhelming
sense of isolation that the school’s treatment of him had caused.

Yet there are also risks and challenges in hearing children’s voices in mediation.
In some cases, the complexity of a child’s needs may make it difficult or impossible
to have a conversation or provide a vehicle with which to express their views without
specialist training that goes beyond that of a mediator. While a citizenship approach is
to be supported, there are times when adults must have regard for children’s welfare
and have a responsibility to take decisions that keep children safe and secure. In an
education setting professionals are often faced with the difficult situation of a number
of children and young people whose needs are all valid but with finite resources and
support to go around. It could be hearing a child but not being able to meet their
requests results in increased feelings of disappointment and isolation. As other
contexts demonstrate, in family mediation for example, there is a delicate balance to be
achieved between hearing and understanding the views of children without imposing
responsibility for decision-making or creating undue pressure. For some young people
contributing to an adult decision-making forum could be intimidating. For others, there
may have been numerous consultations with the professionals working around the child
— another conversation could simply be overwhelming. All of these factors add up to
a consideration of a young person’s mental capacity to participate and at what level.
The following example highlights some potential pitfalls.

Simon was a young man of 18 years old with learning difficulties who throughout his
schooling had received prescribed support outlined in a Statement (the equivalent of an
EHCP prior to 2014). At the end of his schooling he transferred to a College of Further
Education. His Statement ceased at that point and, falling between the old and the new
system, he was required to apply to be assessed for an EHCP. His application was
refused. Simon’s mother was angry on his behalf and wanted him to succeed at College
and was therefore challenging the staff there. The College had promised a lot but had
been unable to turn their commitments into actions. The Local Authority were saying
that they had no evidence that extra support was needed, or that it would help if it was
given. Simon himself wanted to be a games designer, but the College reported that he
was not making the progress needed. He had just managed to pass the first year of his
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course but the second year was proving to be a real struggle. The mediator had spoken
with everyone before the day of the mediation and it was agreed that Simon would
attend part of it. He came in half an hour before the mediation started and it became
clear that he was a really pleasant lad, but that he didn’t really comprehend what was
going on. He was preoccupied with talking about the computer games he liked and his
own perception of his progress was that he was doing really well at College and was not
aware of any support he might need.

Simon took part in the first half hour of the mediation. He was very amiable and it
was obvious that he was pleased to see his tutors. He talked about his friends, that he
was sad that some of them had left College and again, about computer games. Once
he had left the meeting the College explained more clearly that he was not capable
of completing the course and really should not have passed the first year. The Local
Authority still did not possess the evidence to be able to assess him. In this situation,
while Simon’s involvement did not advance his case, it was nevertheless important for
him to be at the meeting. It revealed that Simon was bewildered not by the mediation
process as such but by the whole situation. It helped to clarify the adult responsibilities
in the situation and where he had been let down.

Conclusion

Mediation in the context of SEND disputes provides a forum in which multiple
interests and concerns can be explored and understood. While legislation and research
point to the significance of children’s autonomy and agency, mediation itself provides
a real opportunity, through a process of discovery, to improve understanding of children’s
needs and enable forward movement. Within the safety of a managed process children
and young people are able to express their opinions and concerns while at the same
time adults retain appropriate responsibility for decision-making. Every situation is
different and mediators face challenges in ensuring the process is effective. However,
this is a unique process that both recognises children as citizens who act with agency,
and ensures their welfare in doing so.
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Praxe Mediaéniho centra Olomouc — zapojovani déti
do mediace

Lenka Polakova

Obecné vnimani mediace ze strany Media¢niho centra Olomouc

Mediace je proces, ve kterém nestranni mediatofi pomahaiji stranam v konfliktu vést
konstruktivni rozhovor v neutralnim prostfedi. Strany jsou v prib&hu mediace schopny
ucinit spravna rozhodnuti z pohledu sebe i z pohledu téch, koho se takova rozhodnuti
dotykaji (zejména jejich déti).

Uzavfeni jakékoliv dohody v mediaci je vzdy dobrovolné, stejné tak jako jejich ucast
na ni. Ackoliv mlze byt u¢ast na mediaci nafizena, rodi¢e by se nikdy neméli citit tlaceni
do jakéhokoliv rozhodnuti. Je €isté na rozhodnuti rodi¢l, zda a jak budou v mediaci
pokracovat, a kdykoliv ji mohou ukongit.

Mediace je vzdy davérna, takze pokud si to nebudou prat samy strany, ze strany
Media¢niho Centra Olomouc (dale jen MCOL), resp. od mediatort Zzadné podrobnosti
o prub&hu mediace, vyrocich nebo chovani stran nikdo dalSi neziska.

Z mediace je pofizovan struény zaznam, k némuz strany samy sdéli, co chtgji
v zdpise z mediace mit, a budou to strany, které o tom tedy rozhodnou. Pokud strany
uzaviou dohodu nebo samy pozaduji zpravu z mediace, tak v takovém pfipadé pomohou
mediatofi stranam podle jejich instrukci sepsat navrh dohody nebo zpravu z mediace,
ktera bude pfedana jim a pfipadné soudu nebo organiim socialné pravni ochrany déti.

Ugelem mediace je umoznit stranam, aby jim zUstala zachovana jejich maximaini
kontrola nad rozhodnutimi, ktera se tykaji budoucnosti jejich i jejich déti. Pfenechat tuto
kontrolu nékomu jinému, napf. soudu, resp. soudci, je zcela legitimni moznosti, méla by
to v8ak byt az moznost posledni. Nékdo cizi, kdo dité nezna, mozna ho ani nikdy nevidél
a neuvidi, by mél takovou moc ziskat az ve chvili, kdy je zfejmé, Ze vSechny jiné varianty
byly vy€erpany a selhaly. Jsou to pravé rodice, ktefi jsou vétSinou schopni udélat ta
nejlepsi rozhodnuti ve prospéch svych déti a vétsinu jejich Zivota to i délaji.

Cilem mediace je:

1. Posilit a podpofit kazdého rodi¢e v tom, aby mohl udélat jakékoliv rozhodnuti,
které povazuje za spravné, kdykoliv je to béhem mediace mozné. Toto rozhodnuti
se muze tykat jak obsahu mediace, tak i jejiho prab&hu. Jinymi slovy, jsou to
vzdy rodiCe, ktefi rozhoduji o tom, o kterych tématech se bude hovofit, jak
bude jejich spor ukonéen, jakym zplisobem bude mediace, resp. jejich rozhovor
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probihat, kdo bude pfitomen, zda bude mediace pokracovat, bude pferuSena
nebo ukoncena, jaké budou vystupy z mediace atd. Mediace by méla umoznit
kazdému rodici délat informované rozhodovani. Rodi¢e maji béhem mediace
moznost pfistupu ke vSem informacim, které jim mohou pomaoci €init informovana
rozhodnuti. Pokud rodice zjisti, Ze nemaiji dostatek informaci o nékterém tématu,
mohou chtit nékteré otazky konzultovat s externimi odborniky, aby se pak mohli
Iépe rozhodnout.

2. Umoznit kazdému z rodi¢ fici vSe, co je pro néj dulezité, a sou¢asné také slySet
vse, co je dllezité pro druhou stranu, a pfipadné zvazit, zda dava smysl i pohled
druhé strany. Jinymi slovy zvazit, zda je mozné jeho nebo jeji potfeby, zajmy,
obavy (atd.) zohlednit pfi rozhodovani o budoucnosti déti.

Ugast ditéte na mediaci je samozfejmé mozna. Jeji forma je vZdy vysledkem dohody
mezi rodici, ditétem a mediatory. Pokud se rodi¢e rozhodnou dité zapojit pfimo do
mediace, seznami je mediatofi s pfesnym postupem a podminkami jeho ucasti.

Obecné informace o Media¢nim centru Olomouc

MCOL je od ledna 2016 soucasti P-centra, spolku, ktery poskytuje sluzby v oblasti
prevence, poradenstvi, IéCby a doléCovani zavislosti a pé€e o rodiny s détmi. P-centrum
nabizi podporu rodi¢m pfi vychové déti a pfi potizich ve Skole a pomoc rodiné ve
vzajemné komunikaci. Samotné mediacni centrum vzniklo v roce 2011 za podpory
Olomouckého kraje a Statutarniho mésta Olomouc. Poskytovani mediaci jiz probihalo
v ramci predchozi organizace od roku 2008.

V tuto chvili pasobi v MCOL vedouci mediaci, 2 socialni pracovnice se zaméfenim
na praci s détmi a 7 zkuSenych mediator( (4 muzi, 3 Zeny). Kazdou kauzu fe$i mediacni
tandem — tedy dva mediatofi, vZdy muz a Zena. Mediatofi MCOL pFedstavuji Spicku
v oboru. VSichni prosli vycviky v mediaci jak u naSich, tak i zahrani¢nich lektor(
a trenérl. V MCOL poskytujeme pouze rodinnou mediaci, nebot rodinnou mediaci
nabizime rozvadéjicim nebo rozchazejicim se pardm s détmi, tedy rychlé a kultivované
feSeni sporll a problém0 provazejicich rozvod ¢i rozchod, a to mimosoudni cestou.

MCOL zjistuje také u déti starSich 6 let jejich pohled a vnimani rodinné situace
spojené s rozpadem rodiny, coz je pro rodi¢e podminka pro vstup do mediace. | kdyz
pfi zavedeni tohoto pravidla panovaly jisté obavy, jak se vlastné zméni praxe vyuzivani
mediace MCOL, tak mizeme po 3 letech fFici, Ze se stalo pouze ve 4 pfipadech, Ze
jeden z rodi¢u, ¢i oba odmitli zapojit dité, a nebyla jim tedy mediace poskytnuta.
V MCOL vyuziva mediaci ro¢né cca 100 rodin.
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Praxe Mediac¢niho centra Olomouc

Jak rodinna mediace probiha?

Kdyz se lidé obrati na MCOL s zadosti o mediaci, dostanou se nejprve do kontaktu
se socialni pracovnici, ktera s nimi probere zakladni pribéh, podminky mediace
a domluvi se s nimi na terminu, kdy je mediaci moZno realizovat. Casu je tfeba v&novat
velikou pozornost, nebot’ mediacni setkani trvaji 3—4 hodiny. Socialni pracovnik, se
specialnim vycvikem pro praci s détmi, hovofi také s détmi starSimi 6 let. Cilem je
umoznit ditéti sdélit svUj pohled na situaci a vyjadfit své obavy, potfeby a ocekavani,
jak by se podle néj méla situace dale vyvijet. Je velmi dulezité, aby ,hlas* ditéte mohl
také zaznit, protoze dité je vzdy soucasti konfliktni rodinné situace. Socialni pracovnik
také komunikuje se soudy nebo organy socialné-pravni ochrany déti, které se nej¢asté;ji
dotazuji, zda rodic¢e na mediaci chodi, zda planuji jesté pfijit, pfipadné jaky je vysledek
mediace. V MCOL v8ak klademe velky diraz na divérnost a vzdy s klientem pfedem
dojedname, jaké vystupy z mediace budou predany a komu.

1. Klienti telefonicky (e-mailem) kontaktuji socialni pracovnici MCOL
— socialni pracovnice (dale jen SP) klientlim ve stru¢nosti vysvétli postup MCOL
a dohodne s nimi pfedmediacni setkani. Taktéz pfed schuzkou zasle klientim
materialy k prostudovani (informace o mediaci, smlouvu o poskytnuti socialni
sluzby, souhlas s rozhovorem s ditétem atd.). Pokud maji rodice dité starsi 6 let,
tak je podminkou, aby mélo dité pfilezitost mluvit se socialni pracovnici MCOL.
Cilem je zjistit jeho potfeby, vnimani situace, nazor a predstavy do budoucna
s ohledem na rodinnou situaci.

2. Predmediaéni setkani rodi¢ti — kazdy rodi¢ pfijde na konzultaci se SP MCOL
zvlast. Cilem této konzultace je nejen edukace rodi¢l (vyjasnéni, co mohou
Cekat od mediace, administrativni nalezitosti atd.), ale i vyjasnéni oCekavani
klientd a podpora klientd, lIépe se ve stavajici situaci zorientovat. Podminkou
vyuziti mediace v ramci MCOL je realizace rozhovoru s ditétem, které je soucasti
konfliktni rodinné situace. Rodi€e musi podepsat souhlas s rozhovorem ditéte
a SP. S rodici se vyjasni, jak jim budou sdéleny informace z rozhovoru s ditétem.
Ugelem pitedmediaéniho setkani je:

O navazani osobniho vztahu s klientem
O seznameni se s prubéhem mediacniho setkani

O projiti manualu ,Privodce mediaénim setkanim®

O pomoc rodi¢im zjistit, co oba potfebuiji
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O pomoc s vyjasnénim toho, co je pro klienta dllezité
O pomoc s vyjasnénim si obav, a to jak svych, tak partnerovych &i obav déti

O pomoc s uvédoménim si pohledu druhé strany — co je dulezité pro druhou
stranu

O socialné pravni poradenstvi v oblasti rozvodové situace

O nabidnuti navazné sluzby pro déti ve véku 6-12let, které prochazi zménou
v roding, tj. rozchod/rozvod rodi¢li — krouZek ,Détsky prlvodce svétem
rozvodu®

. Rozhovor s ditétem starsim 6 let — specialné vySkolena SP hovofi s ditétem
(forma hry, vyuziva mnoho pomdcek, materiald, metodu SandPlay atd.) a zjiStuje,
jak dité situaci vnima, co by si prélo, jaka je jeho pfedstava vyvoje situace, dité
velmi ¢asto predava SP vzkaz rodicim. SP s ditétem vyjasni, co se vlastné ted
déje (soud, zmény atd.) a Ze budou tyto informace z rozhovoru sdéleny rodi¢tim
na prvnim media¢nim setkani. S ditétem taktéz diskutuje moznost jeho aktivniho
zapojeni do mediace s rodici.

Rozhovor trva cca 60 min s ohledem na aktualni nastaveni ditéte. V tuvodu
setkani socialni pracovnice zjistuje, s jakymi informacemi dité pfichazi, co mu
rodiCe o setkani v MCOL fekli. Ujistuje dité o tom, Ze nemusi odpovidat na otazky,
které mu budou nepfijemné — pravidlo STOP. Pokud dit¢ neni informovano
o ddvodu schlizky nebo ma ze setkani obavu, tak pracovnice vénuje ¢as tomu,
aby ditéti pomohla véci vysvétlit a dité se citilo bezpe¢&né. Rozhovor je veden
tak, aby dité v socialni pracovnici necitilo autoritu, ale pfitele, ktery nabizi jemu
i jeho rodi¢im pomoc zvladnout obtiznou rodinnou situaci. Na za¢atku rozhovoru
se socialni pracovnice zajima o dité, {j. jak je staré, do jaké tfidy chodi, kdo je
tfidni ucitelka/ucitel, spoluzaci, kamaradi, popfipadé nejlepsi kamaradi, duvéra
mezi kamarady, zajmy, oblibené pfedméty ve Skole, mimoskolni aktivity, co ma
rado atd. Nasledné se ditéti pfedstavi i socialni pracovnice, tj. jméno, pfijmeni,
veék, zajmy, oblibené aktivity ve volném €ase a vysvétleni toho, co pracovnice
déla, s kym a pro€ pracuje, atd. Hledani moznych spole€nych aktivit, uvolnéni
atmosféry, zajisténi bezpedi ditéte. Ke zmapovani aktualni nalady ditéte muze
SP vyuzit flipchart s pastelkami, fixami a spole¢né s ditétem maluji ,smajliky*
se znazornénim nalady a slovnim doprovodem (na zacatku i na konci setkani).
Pro uvolnéni atmosféry je vhodné, aby se do urcitych aktivit zapojila i SP, a to
z divodu navazani pratelské atmosféry. V pfipadég, Ze dité namaluje smajlika,
ktery vyjadfuje negativni emoce, je vhodné se zajimat o divody a snazit se
naladu u ditéte zménit (,Je néco, co bych mohla udélat proto, aby se tvoje
nalada zlepS$ila?”). Po zmapovani nalady a pfipadném oSetieni ditéte vybirame
s ditétem aktivity, které mGzeme pro rozhovor vyuzit, tj. malovani, prace na
piskovisti — technika Sandplay, karty emoci.
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Pfi zvoleni jakékoliv aktivity je rozhovor s ditétem smeéfovan k zmapovani
aktualni rodinné situace, vazeb mezi jednotlivymi €leny rodiny, jak je vnima dité,
tj. co se ditéti libi na jednotlivych ¢lenech rodiny — napf. sourozenci, rodice, a zda
existuje néco, co by rady u nich zménily, traveni volného ¢asu s rodi¢i, mozné
nevyi¢ené otazky na rodi¢e, prani ditéte, jeho obavy atd. Socialni pracovnice
z rozhovoru zjistuje, jak se dité v rodiné citi a zda by chtélo néco zménit.

Béhem rozhovoru je ditéti/détem nabizena U€ast na mediaci s ohledem na
moznost potkat se s obéma rodi¢i v neutralnim prostfedi za ucasti socialni
pracovnice MCOL a dvou mediator(l, ktefi jim nabizi prostor ke konstruktivni
komunikaci a tim vyuzit moznost si s rodi¢i promluvit o tom, co by déti chtély
zménit, aby se citily spokojené, ale také vidét rodie spolu slusné a konstruktivné
mluvit o zménach, které rodinu potkaly.

SP v zavéru rozhovoru s ditétem domlouva to, jaké informace se mizou rodice
z rozhovoru, ktery mezi nimi probéhl, dovédét. Pokud si dité preje, aby SP
slouzila jako prostrfednik ke sdéleni vzkazu, ptfani ¢i treba prosby rodi¢tim, tak si
spole¢né znéni toho ,vzkazu“ zformuluji a zapisi, aby ho mohla SP spravné sdélit
rodi¢um na jejich spole¢né schlizce. S rodic¢i si SP domlouva termin konzultace,
na které jim sdéli vystupy z rozhovoru s jejich ditétem/détmi. Pokud dité souhlasi
s UCasti na mediaci, je po dobu pfitomnosti ditéte na mediaci taktéz pfitomna SP,
ktera plni roli podpory ditéte.

Zavérem se vyjasni, zda se nazor ditéte prenese rodi¢lim na jejich dal$im
mediacnim setkani, nebo se dité pfimo zapoji do mediace.

Dité ma také moznost byt provazeno® SP MCOL na dalSich nékolika spole¢nych
konzultacich. SP ditéti pomaha a podporuje ho v adaptaci na zmény, provazi ho
narocnou konfliktni situaci, pomaha mu rozumét obtiznym situacim atd.

. Prvni mediac¢ni setkani — na zacatku prvniho media¢niho setkani je pfitomna
s rodi¢i a dvéma mediatory taktéz SP, ktera rodi¢um sdéli vystupy z rozhovoru s
ditétem. Mediatofi dale opakované v prubéhu mediace ovértuji, zda rodice chtéji
nazor ditéte ve svém rozhodovani zvazovat. Media¢nich setkani maze byt vice.

V pfipadé potfeby je mozno i béhem mediacniho setkani opétovné pfizvat SP
MCOL pro vyjasnéni otazek tykajicich se ,nazoru” ditéte.

Pokud vyvstanou pro rodic¢e i béhem mediace dalsi otazky, které by potfebovali
prodiskutovat a vyjasnit se SP MCOL, je to mozné v ramci dalSich moznych
konzultaci s SP, a to jak s obéma rodici, tak i pouze s jednim z nich (mimo
mediacni proces).
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Dité na mediaci

Dité je v mediaci podporfeno a jeho zajmy jsou hajeny pfitomnosti SP MCOL, ktera
je v roli ,privodce” ditéte/déti. SP ditéti s ohledem na jeho vék, vyjadfovaci schopnosti
a rozumovou vyspélost vysvétli, k Eemu mediace slouzi a jakym zpisobem muze byt do
mediace dité/déti zaclenény, a specifikuji se o¢ekavani ditéte od SP pfi mediaci. Pokud
dité nechce sluzbu vyuzit, je nazor ditéte plné respektovan. V opa&ném pfipadé je s nim
a rodici detailné prokonzultovan postup.

Mediace s ditétem

Rodice i dité musi dat pisemny souhlas se zapojenim do mediace. P¥i této mediaci
jsou primarné diskutovana témata, ktera jsou dulezita pro dité:

O rozchod rodicu

O podoba péce, rozdilné fungovani u kazdého rodice
O podoba kontaktl

O kontakty s dalSimi ¢leny rodiny

O vybér Skoly, krouzki aj.

Mediator mize nabidnout moznost spolec¢ného setkani rodicu a déti. Rodice tak
mohou v bezpe&ném prostiedi s détmi o své situaci hovofit. Velmi dllezita je vSak
pfiprava na toto setkani, aby sami rodi¢e byli schopni svym détem sdélit spole¢né
informace napft. o tom, Ze se rozchazeji jako manzelé (partnefi), nikoliv vSak jako rodice.
Nutné je, aby déti slySely jeden pfibéh od obou rodi¢l. Rodi¢e se dohodnou, co, kdo, jak
a kdy feknou. Vzhledem k tomu, ze déti jsou extrémné citlivé i k nepatrnym negativnim
zménam vztahu mezi rodici, tento postup jim velmi pomlze ziskat pocit jistoty
a porozumeni. Déti maji také moznost ziskat informace o budoucnosti a pfipadnych
zmeénach v rodinném souziti.

Je tfeba vénovat velkou pozornost pfipravé rodi¢u i ditéte. Musi byt dohodnuto, ze
rodiCe potvrdi svym podpisem ,Souhlas o zapojeni ditéte do mediace®, ¢imz souhlasi
s tim, Ze budou respektovat nazor ditéte a jeho predstavu o feseni situace.

Pokud se dité rozhodne vstoupit do mediace s rodi¢i, je s nim na mediaci vzdy SP,
kterou jiz dité zna a se kterou si dohodnou sva pravidla (kdo zaéne mluvit, do jaké
miry se dité bude samo aktivné zapojovat do rozhovoru s rodici, ,krizové“ signaly pro
vnimani diskomfortu ditéte atd). Pfed samotnou mediaci ditéte s rodi¢i se setkaji zhruba
na 20 minut dit€, mediatofi a SP. Cilem je pfilezitost, aby se dit& seznamilo neformalné
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s mediatory, protoze to je poprvé, kdy se s nimi dité¢ setka. Dale se v tomto Case
vyjasniuje, jaka budou témata, se kterymi dité pfichazi, jaka je jeho pfedstava zapojeni,
spoluprace se SP, ovéfuje se, zda zajem ditéte vstoupit do mediace s rodici stale trva,
atd.
Zprava z Media¢niho centra Olomouc

Zprava z Media¢niho centra obsahuje dvé ¢asti, a to:

O zaznam z rozhovoru s ditétem (star$im 6 let)

O zapisy z jednotlivych media¢nich setkani — diskutovana témata, mista shody,
oblasti rozdilt se zachycenim rozdilnych pohled(i na véc



Hearing Children‘s Voices Safely in Family Mediation
through the Coordinated Family Dispute Resolution
Model: A Safe Approach Developed in Australia for

Families where Past or Current Family Violence Exists
Rachael Field””

Introduction

In Australia, the Coordinated Family Dispute Resolution model piloted Family Dispute
Resolution for families where past or current family violence exists. It was focussed on
developing a multidisciplinary approach to family dispute resolution (further referred
to as FDR) within a system, framework and structure that supports a focus on safe
processes and outcomes.

CFDR was piloted in five locations in Australia: Newcastle, Western Sydney, Hobart,
Perth and at a Brisbane-based telephone dispute resolution (further referred to as DR)
service. The purpose of the pilots was to ascertain whether CFDR and its elements were
workable in practice, and to inform future FDR practice. The evaluation of the pilots by
the Australian Institute of Family Studies indicates that the model and its elements have
efficacy and that in families where there is past or current family violence, CFDR was
able to achieve safe and sustainable post-separation parenting outcomes.

The CFDR model and the theory behind it acknowledge that in some matters
involving past or current family violence it is not appropriate to conduct FDR because
participation in the process itself may be dangerous, or the risk of reaching an unsafe
agreement may be too great. However, in other cases it may be practical and possible,
as long as it is safe. In cases where FDR proceeds, it is important that victims and
perpetrators of family violence are provided with special assistance to participate
effectively with a focus on safe outcomes and the best interests of the child.

CFDR is a case-managed process that involves four phases with continuing risk
assessment and case management meetings occurring throughout:

1. an intake process involving an initial specialist risk assessment and preparation
of a safety plan.

2. preparation for FDR.
3. participation in a special model of FDR involving advocates for each client.

4. CFDR follow-up (at about 1-3 months and again at about 9-10 months).

7 The CFDR model was co-designed by Rachael Field and Angela Lynch of Women’s Legal Service Brisbane.



CFDR is a flexible and adaptable process that aims to respond to the particular and
individual needs of each family involved in it, and to support them in achieving safe
parenting outcomes. The aim is to achieve a smooth transition for the client from the
time of referral into CFDR, through each stage of the process, as the client progresses
through each phase.

CFDR is a distinct, new model of FDR that builds on and enhances FDR practice
by involving a range of professionals with defined roles and responsibilities, working
together collaboratively and in a non-hierarchical manner, in a way that best meets the
objectives of the model.

Professionals involved in the CFDR model may attend case-management
meetings. These meetings prioritise and monitor the safety of participants by sharing
risk assessments and generally keeping track of each matter as it progresses through
the CFDR. An information sharing protocol and client agreement are in place for this
purpose.

The aim of the case management meetings is to ensure a coordinated response
to client case-management by bringing together the perspectives and expertise of the
professionals involved in CFDR for decision-making. The involvement of domestic
violence workers is critical to the success of the case management meetings because
of their professional expertise and focus on safety.

This outline of the model is intended to provide a clear sketch of the key elements
of practice in CFDR that are necessary to support safe parenting outcomes for families
where past or current family violence exists.

The Origins of CFDR

Coordinated Family Dispute Resolution (CFDR) was developed at the request of
the Australian Commonwealth Attorney-General’s Department (AGD). A working group
assisted in its development, comprising Women's Legal Service staff and consultants.
Other external consultation included AGD’s Family Law Reference Group, specialist
domestic violence services, legal services providers and participants in the pilots
themselves.

The CFDR model aims to achieve safe outcomes for children and their families
in matters involving past or current family violence. It was developed in the context that:

O The safety and well-being of children and their families, and ensuring the best
interests of the child are protected, must be priorities in the Australian family law
system. There is a developing concern amongst some professionals in the family
law system that outcomes reached in family law processes, including FDR where
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there is past or current family violence, do not appropriately address issues of
family violence and therefore may not be in the best interests of children.

The family law system requires pre-filing FDR (most commonly a form of mediation)
in post-separation parenting disputes, except where a court exemption applies or the
clients are screened out as being unsuitable by family dispute resolution practitioners
(sections 601 [9] and 601 [8] of the Family Law Act, 1975 [Cth]).

Although victims of family violence can seek exemption from participation in FDR,
for many reasons they still find themselves in family dispute resolution. For example,
many victims of family violence may be reluctant to identify the violence at screening or
intake. This may be for a range of reasons including:

O They feel ashamed or embarrassed because of the stigma associated with family
violence.

O They have not yet identified the behaviour they are experiencing as violence,
or

O they do not want to risk being screened out of FDR because they consider it
a better or safer option for them than going to court or trying to negotiate with the
perpetrator “over the kitchen table”.

There are varying skill levels in terms of identifying family violence and determining
when it is appropriate to screen a matter out of FDR.

Even when a matter is screened out of FDR by a family dispute resolution practitioner,
the courts can make orders to send the matter back for further FDR.

FDR is less expensive, and is a relatively easy process to access, compared to court
processes. Court applications can be expensive, the process is daunting, isolating and
difficult, and outcomes can be uncertain.

Some victims of family violence want to participate in FDR because they recognise its
potential to provide them with a voice in their negotiations about parenting arrangements.

Victims of family violence may face a range of disadvantages in the FDR process
as a result of their experience of past or current violence. For example, they may
feel frightened or lack confidence in raising issues that are relevant to achieving safe
parenting arrangements in the future. The family law system’s focus on the best interest
of the child, without adequately taking into account the far-reaching impact of family
violence and concerns about safety can also impact negatively on victims of family
violence. For example, it can leave victims feeling “guilty” and more prone to feeling
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pressure to reach agreements in FDR that are unsafe for themselves and their children;
or it can encourage victims to risk exposing themselves and their children to ongoing
harm and/or family violence.

It is important to note that for some matters involving past or current family violence,
participation in an FDR process is not appropriate because participation in the process
itself may be dangerous, or the risk of reaching an unsafe agreement may be too great.
CFDR must not be used to enable FDR to be conducted in such matters. CFDR is not
intended to substitute an FDR process for use when a court exemption from FDR is
necessary and appropriate.

In developing CFDR, the expertise and experience of family mediators, conciliators,
and FDR practitioners is strongly acknowledged. Many practitioners have worked over
a number of years to achieve outcomes that are in the best interests of children, and
that are safe for victims of violence and children who have experienced family violence.
The development of CFDR has drawn on and incorporated this experience. It is further
acknowledged that FDRPs are currently required to undergo extensive training regarding
family violence as part of accreditation requirements.

Objectives of CFDR

1. In families where there is past or current family violence, and where the family is
assessed as suitable to participate, CFDR aims to achieve safe and sustainable
post-separation parenting outcomes for children and their families.

2. lIssues of emotional and physical safety and risk for all participants, but in
particular for victims of family violence and their children, are kept central to, and
underpin, all CFDR roles, decision-making and processes.

3. All professionals involved in the CFDR model have a responsibility to make
issues of safety and risk central to their professional practice.”

4. In meeting “the best interests of the child” in families where there is past or
current family violence CFDR aims to:

a) address issues of safety and risk, especially for the victims of family violence
and their children,

b) achieve arrangements which protect the emotional and physical safety of the
child in the short and long-term, consistent with the Act.

"8 |tis noted that lawyers may have a competing ethical duty towards their client that needs to be balanced against this.



5.

Allthe professionals involved practice, as far as possible, aspects of a coordinated
community response (CCR) to family violence outlined in the model.

CFDR is a flexible and adaptable approach that aims to be responsive to the
particular and individual needs of each family involved in it.

A Specialist Model — Important underlying policies of CFDR

A coordinated response

CFDR practice is inspired and informed by Coordinated Community Responses
(CCRs) to domestic and family violence that have been developed internationally.™

In a well developed CCR, for example:

(@]

Victim safety, perpetrator accountability, and system accountability and
responsibility are paramount.

Risk assessment is built into every step of the process.

The mission, purpose and function of each participating practitioner, and of
policies and practices, are clearly identified.

The experiences of the least powerful within the system ground and continuously
inform how the process works. Within the context of responding to domestic
violence, services that work with victims of violence are at the centre of the
process.

Practitioners continually learn about one another’s roles and practices and build
relationships across agencies which support collaborative problem solving.

Systems exist to ensure the accountability of the CCR. Policies, practices
and resources are continually monitored, reviewed and refined in order to be
responsive to identified needs and to ensure unintended consequences of
changes implemented are identified and addressed (that is, CCRs incorporate
an action research methodology).

Employed CCR coordinators document meeting discussions, follow up decisions
between meetings and coordinate working groups to address system gaps.

0 See for example the Duluth Model at http:/www.theduluthmodel.org/.
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O Each entry point for clients has been examined to ensure that inter-agency
agreements and protocols exist that maximise victim safety, as well as perpetrator
and system accountability.

O Agreed systems, policies and practices are implemented and supported by
necessary training. However, a CCR is not dependent on individual workers’
commitment to the principles of CCR, but rather on compliance with well defined
roles, responsibilities and processes.

The value of a CCR is that the system becomes well informed of safety issues, and
is able to respond in an informed and consistent way. Because people are working
together to achieve safety, the value of like minds coming from different disciplines,
knowledge bases and work experiences, is multiplied. In coming together, professionals
involved in a CCR are able to keep each other accountable in supportive ways.
The system starts to work for the one purpose.

Aspects of a CCR required in CFDR

CFDR acknowledges the value of CCRs but the CFDR model is not a pure CCR in
terms of how that concept is recognised internationally.®°

CFDR requires aspects of a CCR to be incorporated into practice to promote a shift
towards a CCR in the family law system. These include:

O Emotional and physical safety for all participants, but in particular for the victim
of family violence and their children. Analysis of the risk of harm is given the
highest priority. Risk assessment is ongoing throughout the CFDR process and
all professionals involved have a responsibility towards prioritising safety in their
professional practice.

O Issues of safety and risk are central to and underpin all CFDR roles,
decision-making and processes.

O The CFDR model operates on the basis of an evidence-based gendered analysis
of domestic violence.

O The process respects the autonomy of the victim in decision-making.

8 See for example, DOMESTIC VIOLENCE & INCEST RESOURCE CENTRE. Developing Integrated Responses to Family Violence
in Victoria— Issues and Direction, Melbourne 2004. Accessed online at https://www.dvrcv.org.au/sites/default/files/Integrated-Respose-
Issues-PaperNoAppendices_0.pdf.; and the Duluth Model at http://www.theduluthmodel.org/.
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O Perpetrators of family violence are held accountable for their violence.

O Professional workers in the model, work together in a way that is non-hierarchical,
cooperative and collaborative including:

Ensuring that decision-making at each step of the process is part of a multi-
disciplinary approach.

Creating a working environment where each professional’s expertise, skills,
perspective and experience is acknowledged and respected by the other
professionals involved.

Aiming to create a ‘seamless’ experience for victims of violence and other
participants through the CFDR processes and procedures, smoothly
transitioning through the different phases of CFDR.

Sharing relevant information, within the scope of an information sharing
protocol, with an emphasis on safety (the threshold for disclosure is be
dictated by the level of risk associated with the matter).

Acknowledging that the role of each worker in the process is critical to the
success of CFDR. Because of their focus on safety and their undertaking of
specialist risk assessment, the involvement of appropriately experienced DV
and men’s workers are key to the safe implementation and operation of the
CFDR.

Making appropriate supported referrals where a family is assessed as not
suitable to participate in CFDR, and assisting the clients, especially the
victim of family violence, to link into or utilise the referral agency which could
best assist them further with their matter.

Assisting participants to access counselling or other support at any time
during the process.

CFDR mediation

The Australian legal definition of family mediation (or FDR — Family Dispute
Resolution) includes many forms of dispute resolution that are informal, helping and
non-adjudicative (ranging from counselling to court-ordered conciliation). The model
of FDR proposed for use in the CFDR pilot project is a specialist model of mediation.



The key elements of CFDR mediation are:

(@]

The focus in CFDR mediation is on assisting the clients to problem-solve issues
in relation to parenting disputes. The goal of the mediation process is not
a transformative one. This is because in matters where there is past or current
family violence it is not possible to significantly change or transform a client who
uses violence in the short period of time the family is involved in FDR.

In order to give the clients clarity about what to expect in the process, and to assist
with the preparation phase of CFDR, generally the clearly structured steps of the
standard facilitative mediation model are followed. Family Dispute Resolution
Practitioners (FDRPs) use their practice skills and professional judgment in how
they decide to facilitate each individual process.

CFDR mediation is focussed on the possible benefits of providing clients
with a voice, and a supported negotiation context, which can make party
self-determination more possible in the context of past or current family violence.
For this reason, in CFDR mediation there is a particular focus on providing the
clients with an opportunity to tell their story through their opening statements
(to the extent they are able, either themselves, through their advocate or by their
advocate assisting them); and a greater number of private caucuses may be
called.

The CFDR mediation team — which includes the FDRP and lawyer and/or
non-lawyer advocates — work together in a non-adversarial way. The process
aims to support the parties to reach safe parenting outcomes that are in the best
interests of the children, through consensus, collaboration and cooperation.

The coordination of the professions, professional skills and roles is primarily
facilitated through the case-management meetings. In CFDR, FDRPs:

@ work cooperatively and collaboratively with DV and men’s workers and with
family lawyers and other non-legal advocates throughout the process. (Non
legal advocates in the practice of the model are professionals such as social
workers or psychologists, rather than a friend or relative). FDRPs and DV and
men’s workers work particularly closely during the intake and preparation
phase.

o work particularly closely with lawyers and/or non-legal advocates during the
mediation;

e are focussed on the mediation process, as the clients each have a lawyer
advocate (and/or other non-legal advocate) to assist them with the content of

their negotiations.
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O A FDRP practising CFDR is independent of the parties and has a duty to ensure
that the process is fair and equitable to all participants. FDRPs in CFDR are not
neutral to either:

issues of safety for all participants (but especially for the victim of violence
and their children);

or

the best interests of the child.

O A FDRP has a duty to intervene at any time throughout the CDRP process but
especially in the mediation itself, if these issues are not being upheld.

O CFDR mediation may have the following key benefits:

issues of safety and risk are central to and underpin all CFDR processes,
including the role of the FDRP and the conduct of the mediation itself;

the clients are appropriately prepared and supported during the process,
the clients are assisted in a way that aims for the outcome to address their
individual circumstances, within the parameters of safe outcomes and the
best interests of the children;

the clients are each given a voice, (to the extent they want to express
themselves and can do so) and the opportunity to express that voice,
in negotiating with each other;

and

the clients are given a structured, facilitated process within which to negotiate.

A Description of the Model*'

Phase 1 of CFDR: First intake process for CFDR

In the first phase of CFDR, intake is conducted either by a CFDR mediator, who
then refers the matter to the domestic violence and men’s workers for specialist risk

81 Adapted from FIELD, Rachel, LYNCH, Angela. Hearing Parties' Voices in Coordinated Family Dispute Resolution (CFDR):
An Australian Pilot of a Family Mediation Model Designed for Matters Involving a History of Domestic Violence, The Journal of
Social Welfare and Family Law, Vol.36 (4), 2014, p. 392. Available at: https://doi.org/10.1080/09649069.2014.967988.
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assessment; or by the domestic violence and men’s workers only. This intake process
includes: an assessment of the likely suitability of the matter for the CFDR process
and a specialist risk assessment; information provision to the parties about CFDR, the
participation levels required of them throughout the process, the role of the mediator,
and the role of lawyers and other advocates in the process. The perpetrators of violence
in the relationship are required, as a minimum requirement for participation in the model,
to acknowledge that a family member believe that family violence had impacted on the
family. The intake process also attains the parties’ agreement to participate and to share
information across services participating in CFDR.

Phase 2 of the CFDR: Preparation for CFDR mediation

Phase 2 of the CFDR process focusses on preparing the parties for effective
participation in CFDR mediation. Both parties are required to attend preparatory legal
advice sessions, communication sessions (which are essentially counselling sessions),
and a CFDR mediation preparation workshop. The clients’ readiness for participation
is discussed and confirmed at a case management meeting of the professional team,
although the mediation practitioner has the ultimate legal responsibility for deciding on
this.

Phase 3 of CFDR: Attendance at CFDR mediation

Phase 3 of the CFDR process involves the clients participating in CFDR mediation,
which is based on the stepped structure of the standard facilitative mediation model
(Moore, 2003). CFDR mediation is intended to be practised as a co-mediation model,
where there is a gender balance in the mediators, and where a legal advocate is present
for both the victim of violence and the perpetrator. Other support people or advocates
may also be present if this is assessed as necessary to best address the needs and
interests of the parties. A range of variations on this model are possible, depending
on the assessed needs of the family. For example, a non-lawyer advocate (that is,
a social worker, family violence specialist, counsellor, or psychologist) could be present
for each party instead of a lawyer. Additional alternatives include shuttle, telephone
or video models of mediation. Also, a single mediator model might be used where the
mediator is very experienced and the circumstances of the history of violence make
this an appropriate approach. In CFDR mediation a greater number of private sessions
may be required than in standard models of family mediation, as private sessions are
a critical support to ensuring the parties’ voices are heard.

Phase 4 of CFDR: Post CFDR Follow-Up

With the consent of the parties the conclusion of the mediation is followed by a formal
process at 1-3 months, and again at 9-10 months. The follow-up is undertaken by the
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domestic violence and men’s workers and includes ongoing specialist risk assessment
to ensure the safety of the family continues to be prioritised. Follow-up involves:
an assessment of how the mediated agreement is working in practice for the family;
a safety assessment; a discussion of ongoing needs for referrals, particularly if safety
concerns are identified; the gathering of feedback aboutthe CFDR process; consideration
of whether the matter needs to return to CFDR and a further CFDR mediation; and
an assessment of whether it is necessary for the DV and/or men’s service workers
to continue to work with the parties independently of CFDR. It is anticipated that,
outside of the CFDR process, the parties may remain in contact, and engaged, with
their domestic violence or men’s workers for some time after completion of the CFDR
process, for ongoing support and counselling.

Phase 2: Preparation for FDR & Intake Process2
* 2 Legal Advice Sessions

3 Communication Sessions

Preparation Workshop

2nd Intake Assessment

SESSIONS

Phase 3:
CFDR
Mediation

RISK ASSESSMENT

COMMUNICATION

Phase 4: Post CFDR Follow Up
At 1-3 months AND
At 9-10 months
Concludes unless parties are re referred back into CFDR

Responding to Family Violence in FDR

CFDR is a specialist model of FDR for matters involving family violence. The model
aims to address many of the concerns about existing responses to domestic and family
violence. In the practice of CFDR, it is accepted that special measures are necessary
to protect the safety of victims and children, and to ensure that post-separation parenting
agreements uphold the best interests of the children. It is also accepted that not all
matters are appropriate for FDR. CFDR is not intended to substitute an FDR process
for use when exemption from FDR is the safest option, necessary and appropriate.
The specialist risk assessments carried out by the Domestic Violence and men’s
workers are a key tool in determining whether to screen a matter into CFDR.
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The practice of CFDR acknowledges that the protection of children from family
violence is inextricably linked to the protection of their primary carer.? Itis acknowledged
and understood that when victims of violence seek to minimize, or not allow, time with
the other parent, they may be acting protectively.

CFDR practice aims to implement the concept of the “predominant aggressor”,
which, in this model, is investigated by appropriately skilled DV and men’s workers.
This means that in each matter the context and pattern of the violence is examined,
along with the history of the violence, as to which client has been exerting power and
control over the other, and which client is fearful of the other. If the victim of violence
has acted violently, consideration is given to whether this was in retaliation against
the predominant aggressor, in self-defence or whether, if the victim is given adequate
support and counselling and they are safe from the perpetrator, they would act differently.
Careful consideration is given to claims of “mutual conflict”.

In CFDR, it is recognised that against the back drop of family violence, shared
parenting arrangements (including equal shared parental responsibility, equal time and
substantially equal time) must be safe and in the best interests of the child. This may be
the case in this particular context in only a limited number of matters.

At a systemic level, it is important that perpetrator accountability remains an
objective so that professionals and organisations involved in the CFDR do not “buy
into” perpetrator excuses for, or minimisation of, violence. This is important for system
accountability and to keep the issue of safety and risk central to CFDR.

In CFDRItis recognised that some families may never be able to communicate safely
and effectively outside the structured environment of the CFDR model of mediation, and
may have to further utilise the CFDR or be referred to use other interventions such
as court, as their circumstances change.

In CFDR it is acknowledged that partial (or even no) agreements are acceptable
outcomes. This is because in some matters this may be the safest outcome at the
time. In addition, it is recognised that participating in the CFDR preparation phase, or
attempting mediation, may be an important initial step for the clients that may result
in other benefits. It might be that there are benefits to clients arising from being linked
into support and legal services, and from the conduct of specialist risk assessments
in their cases. There could also be benefits as CFDR might assist in defining the issues
in dispute (especially if the matter proceeds to court).

8 HUMPHREYS, Cathy. Domestic Violence and Child Protection: Challenging Directions for Practice, Sydney: Australian
Domestic and Family Violence Clearinghouse, Issue 13, 2007, p. 7.
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The involvement of children in CFDR

The involvement of children is only undertaken after careful analysis of the safety
implications. CFDR aims to utilise a child-centred approach to decision-making around
children. In practical terms this means that all decisions about the involvement of
children and the level of their involvement in the process are made at case management
meetings and require the collaborative agreement of all professionals. To assist with
decision-making the case-management meeting may invite an appropriately trained and
qualified “children’s practitioner” to join the meeting. The child practitioner would require
extensive clinical experience in working with children and domestic violence. The child
practitioner should not have engaged in any therapeutic work with the child because
their involvement in CFDR would damage the confidential therapeutic relationship.

The case management meetings, which include the child practitioner, make
a decision about the level of the child’s direct involvement in the process. For example,
case management meetings could decide whether the child practitioner would:

O not meet with the child at all and only provide specialist advice to the case
management meeting using a lens of domestic violence specific knowledge
based on the circumstances of the family/information provided to them (including
risk assessments), their clinical experience and understanding of children and
child development;

or

O informally meet with and observe the child;®
or

O formally interview/meet with the child.

“It is not a simple straight-forward process to effectively facilitate the child’s inclusion
in cases where domestic violence is an issue.”* If not handled well, involving children
in FDR could result in unsafe outcomes by, for example: placing a child in a position
where they are unable to talk honestly and openly because it could create risks of
later emotional repercussions or physical danger from the perpetrator who knows the
interview has taken place; and/or placing the child under stress because the child’s
involvement may heighten their sense of responsibility to please their parents and/or
protect themselves or other members of the family from the perpetrator.

8 For example, at the Domestic Violence Service, whilst their mother is attending a communication session.

84 SMART, C. 2002. quoted in SHEA HART, Amanda. Child Inclusive Mediation in Parenting Disputes Where Domestic Violence
is an Issue. Paper presented to the 4th Asia Pacific Mediation Forum, Mediation in the Asia Pacific: Constraints and Challenges,
16—18 June 2008, International Islamic University Malaysia, Kuala Lumpur, Malaysia.
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However, where it is safe and appropriate itis important to do so, to avoid child victims
not being heard or taken seriously by adult care-givers and decision-makers because
this can lead to feelings of powerlessness and having their distress aggravated. When
making a decision about whether to informally or formally interview or meet with a child,
professionals have regard to whether:

(@]

(@]

Itis safe.
The child has expressed a clear wish to participate.

It is clear that the child is not being pressured or coached to express a wish for
a particular parenting arrangement.

The child is old enough, sufficiently developmentally mature, and has the
necessary levels of understanding to participate.

The victim of violence is able to be protective and emotionally available to the
child, or the child has some other supportive advocate in both the short and long
term.

Shea Hart argues for the careful and considered involvement of children in mediation
where there is domestic violence. She notes the considerations that need to be made
around safety, arguing that mediators need to consider the following issues before
involving children in child inclusive mediation:

(@]

(@]

Avoid tokenistic approaches that could exacerbate risk.

Access to adequate resource allocation is required that allows the intervention
to be flexible and comprehensive because of the complexity and unpredictability
of these cases.

The intervention needs to take place in a child friendly environment.

In these cases, it is suggested that the following information is important:

® an on-going assessment of violence,

o a full account of the history of violence in the family,

® an assessment of risk factors,

8McGEE. 2000. quoted in SHEA HART, Amanda. Child Inclusive Mediation in Parenting Disputes Where Domestic Violence is
an Issue. Paper presented to the 4th Asia Pacific Mediation Forum, Mediation in the Asia Pacific: Constraints and Challenges,
16—18 June 2008, International Islamic University Malaysia, Kuala Lumpur, Malaysia.
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@ violence and risk factors are assessed over a period of time and are not
a single event.

O Itis suggested before offering child inclusive mediation that the mediator needs
to identify:

® The threat of violence is not current;

® The perpetrator cannot have access to the adult and child victims;

® Thereis no access to weapons;

e That suitable support systems are in place for the parents and the child.

O There needs to be in place a system of safety for the adult victim and children,
as well as the professionals involved.

O Undertake the child assessment on a day when the perpetrator is not present;

O Involve techniques in the mediation, such as caucuses, presence of support
people and gender balanced co-mediation.

O Consider and explore parental commitment to and consent to child inclusive
mediation, including

e Predicting how the adult victim and perpetrator may interpret and respond
to the option of child inclusive mediation.8®

o Obtaining a rational, informed decision from each parent and assessing their
emotional readiness to engage and listen to the feedback.

» Because of the mis-use of power in domestic violence, it is very important
that the victim of violence and children do not feel pressured to comply
with the request for consent and a true choice is offered to them.

® Understanding and predicting the behaviour of the perpetrator. Child inclusive
mediation may be seen by the perpetrator as a potential mechanism to use
coercive control over the child to influence the child. Through use of threats
and manipulation they may try to influence how the child presents at the
assessment. There may also be a risk of direct reprisals, if the child talks
about the violence.

8 Ibid pp. 6-9.



It is essential for the mediator to identify: whether the perpetrator accepts
responsibility for past violence behaviour; demonstrates adherence to agreed
ground rules; shows some patience and empathy; has ability to focus on the
future; and is prepared not to use intimidation, violence and threats (towards the
victim of violence, the child or the mediator or other professional) as a response
to mediator’s feedback about the child.

The skill of the person who conducts the child-inclusive mediation is extremely
important, they need to have up to date knowledge of domestic violence,
developed specialised skills in the management of these cases, and have proper
knowledge and skills to avoid misidentification and simplification of the issues for
the child;

The child consultant who undertakes the assessment must be skilled in the
assessment of:

o child development;

® childhood trauma;

@ child coping strategies;

@ patterns of attachment;

@ risk and protective factors;

e child experiences of parenting practices of each parent;

@ scripting of the child by either parent;

@ cost-benefit analysis of the child spending time with the violent parent;
@ be able to identify the child’s lived experience of violence,

® be able to identify the child’s perspectives on his or her own needs and
interests;

e the child’s attitude and behaviour towards both parents needs to be
“professionally unpacked”;

@ any special needs identified;

e and be able to report back safely and appropriately.



If a child practitioner meets a child (either formally or informally) then the child
practitioner provides their assessment to the case-management meeting and, with
the involvement of the other professionals, including the child practitioner a decision
is made about how feedback to the parents about the process or needs of the children
should occur in CFDR mediation.

As CFDR is a specialised intervention for families where there is past or current
violence, the involvement of children is an important consideration to be monitored in
case management.

Evaluation of the CFDR Model

The CFDR model was evaluated by the Australian Institute of Family Studies.®” The
evaluation used a mixed-method approach involving several data sets. These included:
a study of 126 CFDR case files and 247 comparison group files drawn from services
where CFDR were not offered; an online survey of professionals involved in the pilot;
37 interviews with involved professionals at the beginning of its implementation and
33 professional interviews conducted at the end of the pilot period; 29 interviews
with parents who participated in the CFDR process; and discussions with location
coordinators which explored the implementation and adaptation of the model in each of
the 5 locations where it was piloted.®

A number of the evaluation findings affirmed the efficacy of the design elements of
the model in terms of facilitating the safe and effective practice of family mediation where
there is a history of domestic violence. First, it was found that adequate risk assessment
for the parties’ safety and well-being is critical in DV contexts. Parties whose capacity to
engage in the process is diminished to the point that inappropriate and unsafe outcomes
may result, do not belong in family mediation. Second, the evidence suggested that
preparation for the parties’ participation in FDR is key. For example, parties should
receive legal advice and counselling, be coached in how the mediation process works
and what their role is in it; and they should receive some instruction on how to negotiate
effectively in mediation (for example, communication strategies, how to identify their
key needs and interests and how to prioritise them, option generation, and how to
identify their bottom line). Third, the evaluation showed that vulnerable parties have
more chance of making their voice heard in mediation in the context of lawyer-assisted
models, as long as those lawyers are trained in alternative dispute resolution theory
and practice.

The evaluation report noted that: “each of these elements makes a contribution to
assisting parties to participate effectively to varying extents in contexts where effective

87KASPIEW, Rae, GRAY, Monica, WESTON, Ruth., MOLONEY, Lawrie., HAND, Kelly, QU, Lixia. Evaluation of the 2006 Family
Law Reform. Australia: Australian Institute of Family Studies, 2009, Accessed online at: https://aifs.gov.au/sites/default/files/

institute/pubs/fm2011/fm86/fm86.pdf.
8 bid at ix—x.
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collaboration is occurring between the professionals”.?® Kaspiew and colleagues also
commented that an important feature of the CFDR model is the intensive level of
support provided to the parties: “This is a key means by which the process attempts to
keep children and parties safe and ensure that power imbalances resulting from family
violence do not impede parents’ ability to participate effectively.”°

CFDR involves a range of professionals with defined roles and responsibilities
and requires these professionals to work together collaboratively to support the
safe participation of parties. The evaluation noted that these complex professional
relationships, and “the logistics of coordinating contact between clients and multiple
professionals in several locations”,®' were key issues for successful practice of the
model. The report concluded that the “quality of the collaborative relationships between
the professionals and agencies working in the CFDR Pilot is integral to determining
whether or not it operates effectively. Establishing effective collaborations in the
partnership is a significantly time- and resource-intensive exercise”.*?

The evaluation did find that, notwithstanding the positive aspects of the model’s
practice, even in CFDR, which has been purposely developed and designed to
empower parties in matters where there is a history of domestic violence, “some parents
experience considerable emotional difficulty, even trauma, in mediation”.®® On the basis
of this, the report recommended that, given that we know that “many parents affected
by a history of family violence use family mediation processes to a significant extent”,
the level of emotional difficulty and trauma experienced in “non-CFDR mediation
processes, and the consequences of this, merit further examination”® This is an
important recommendation for the practice of family mediation more generally, if it is to
be a process that truly empowers parties to achieve self-determination, and supports
the voices of all parties in the process being genuinely heard.

Conclusion

Family mediation can provide important opportunities for the voices of the parties,
and the children, in family law disputes to be heard. In particular contexts, such as
where there is a history of domestic violence and the parties’ capacity to negotiate
effectively is diminished, the process needs to be practised with care, and with
a focus on ensuring that the participants’ voices can be heard safely. The CFDR model
represents a safe approach to family mediation for matters where there is a history of
domestic violence that has had its design elements affirmed by a rigorous independent
evaluation. As such, the model represents what is necessary (in terms of structure

8 |bid at p. 136.
 |bid.

9! |bid at p.x.

2 |bid at p. 134.
 |bid at p. 138.
% |bid.



and support) to enable parties’ voices to be heard in family mediation where there is
a history of domestic violence. As a tested model grounded in theory and scholarship it
should inform future developments and improvements to dispute resolution processes
in the family law system.

Unfortunately, the model has not been rolled out across Australia due to political,
resource and funding issues. The Australian government’s failure to invest resources
in the ongoing funding of CFDR jeopardises the safety and efficacy of family dispute
resolution practice in family violence contexts and compromises the hearing of the
voices of family violence victims and their children.
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Interaktivni pripadové konference z pohledu déti

Zlata Bruzkova

Uvod

Prispévek, ktery se vénoval interaktivnim pfipadovym konferencim z pohledu déti,
byl na konferenci veden skupinou mladych Lumos. V panelu vystoupila Magda (14),
ktera pfipadovou konferenci zazila se svoji sestrou EliSkou (18), ktera byla pfi setkanich
jeji podplrnou osobou. Co je to interaktivni pfipadova konference a jaké jsou osobni
zkuSenosti a pohled déti a mladych lidi, je obsahem i tohoto pfispévku.

Jiz od roku 2014 se organizace Lumos spolecné s organizaci Amalthea snazi zavadét
do praxe v oblasti socialné-pravni ochrany ditéte interaktivni pfipadové konference,
které umoznuji vétsi zapojeni déti do FeSeni situaci, které se jich tykaji, a jejichz cilem je
spokojené dité, vyrlstajici v rodiné, ve které jsou naplfiovany jeho potfeby a citi se v ni
dobfe. Od roku 2017 se Sifeni interaktivnich pfipadovych konferenci vénuje aktivné také
IQ Roma servis, z.s., a to v ramci projektu Zaostfeno na rodinu v Jihomoravském kraji.

Metoda vedeni pfipadové konference s dlrazem na zapojeni ditéte vychazi
z mnohaletych zkuSenosti lektorek Clare Humberstone a Clare Holdsworth z britské
organizace Sheffkids se zapojovanim déti do rozhodovani a vedenim pfipadovych
konferenci. Clare Humberstone a Clare Holdsworth jsou autorkami mnoha praktickych
nastroju a postupl pro zjisStovani nazoru ditéte.

Co je interaktivni pripadova konference?

Jedna se o pfistup, v jehoZ ramci rodina, dité a odbornici hledaji spolecné FeSeni
obtizné situace, proto se €asto pouziva i oznaceni spole€né setkani. Vychazi z dnes jiz
bézné vyuzivanych pripadovych konferenci, ale rozSifuje je o pfitomnost ditéte jako
rovnocenného ucastnika.

~Je mi 14 let a moje problémy zacaly, kdyz mi bylo asi 12. Setkani se konalo kvuli
moji dochazce do Skoly. Vlastné jsem trpéla panickou tizkostnou poruchou a nedokazala
Jjsem dojit sama az do Skoly, takze se tato interaktivni pripadova konference konala,
abychom prisli na to, jak mi pomoci a zafidit, abych dokazala zase chodit do $koly.“
Magda, 14



Interaktivni pfipadova konference je prostfedkem k zajisténi toho, aby nazor ditéte byl
respektovan a pfijat jako dilezity aspekt pfi hledani feSeni dané situace. Prestoze se to
muze zdat samoziejmosti, v praxi se tak vzdy nedéje a o détech je nékdy rozhodovano
bez nich a neni jim dana moznost vyjadfit svij nazor, sva prani a predstavy.

,Libilo se mi, béhem setkani mezi nami dité pobihalo a porad nam pfipominalo, Ze

délat. To pfipadové setkani vam alespori napovi.“Vladka, pracovnice OSPOD

Pokud se rodina s détmi dostane do obtizné situace, fesi ji vétSinou jen dospéli.
Caste&né je nezapojovani déti zpisobeno obavami, aby dit& nebylo vystaveno konfliktni
situaci.

,Podle mé je ta nejhorsi a nejvétsi chyba, Ze je to casto o nas bez nas. ProtoZe kdyz
se nemuze ¢lovék, o kterém to viastné celé je, vyjadrit, tak neni zohlednén jeho pohled
a v tom je ten hlavni problém, protoZe on ty véci vidi zcela jisté z jiného pohledu nez
dospéli.“ Honza, 17

»,Mé by Silené Stvalo, Ze se nemuzu vyjadrit sama ke svému problému, Ze je to o mné
a ja nemuzu ani fict, co si myslim a co bych ja chtéla.“ Martina, 18

Uéelem spoleéného setkani je nalezeni feSeni konkrétni situace, na kterém
se podileji vSichni ucastnici v€etné ditéte. Pfipadova konference je pripravena
tak, aby byla pro dité co nejprijemnéjsi a aby se béhem ni citilo bezpeéné. Dité by
mélo mit moznost zvolit si misto konani, pozvat blizké lidi, vybrat si obcerstveni
a hudbu. To vSe prispiva k dobré atmosfére a pocitu jistoty.

»INa setkani mé prfipravila pracovnice neziskové organizace IQ Roma servis. Pozvala
Jsem moji sestru, tatku, mamku, mého kuratora. Potom jsem pozvala moji tfidni ucitelku
i moji feditelku i lidi z centra, kde jsem méla nahradni vyukovy program, kdyz jsem
nezvladala chodit do Skoly. Potom samoziejmé pracovnici z neziskové organizace.
Samotné setkani pak probihalo tak, Ze jsme byli na uradé a na sténé byly nalepené
papiry, kam se mély psat poznamky k jednotlivym tématim. Zacali jsme tim, Ze jsme
se vsichni predstavili, a potom se pustila hudba, kterou jsem vybrala ja se sestrou.
Béhem hudby jsme méli kazdy ke kazdému tématu néco napsat. Pak jsme se vsichni
posadili a dostali papirky s barevnymi puntiky a ty jsme méli lepit k tématu, které je
podle nas nejdtlezitéjsi. Téma, které dostalo nejvice hlasu, se poté probiralo jako prvni.”
Magda, 14
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Obréazek 1 llustraéni obrézek — Interaktivni pfipadova konference

Pfed spoleCnym setkanim pracovnik-organizator pfipravuje vSechny ucastniky.
Specialni pfipravu vénuje ditéti, kterému podrobné vysvétli, co se bude dit. Komunikaci
s ditétem je tfeba vzdy pFizpUsobit jeho véku a schopnostem. V ramci pfipravy Ize vyuZzit
rdzné nastroje, pomucky a hry (hracky, vytvarné a tvofivé pomucky, barevné $ablony).
Mezi vhodné nastroje patfi naptiklad interaktivni knizka Moje setkani,®® ktera zabavnou
formou pomuize zmapovat pfani a nazory ditéte. Knizka patfi vyhradné ditéti a ono
samo se na setkani rozhoduje o tom, co z ni chce s ostatnimi sdilet.
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Obr. 2: Ukazka brozury — Moje setkani Zdroj: Lumos

% Sablona interaktivni knizky Moje setkéni ke stazeni zde: http://www.amalthea.cz/pripadove-konference/.
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Diky takoveé pfipravé si dit€¢ maze ujasnit, co vSe chce na setkani sdélit a co vSe chce
zjistit. Do pfipravy a samotné konference miize byt zapojeno kazdé dité, véetné déti s riiznou
mirou podpory.

,Ja za sebe bych asi fekla, Ze toto setkani je pro kazdého v jakémkoli véku, protoZe kazdé
dité se dokaze néjak vyjadrit k problému a kazdé dité ma urcité néjaky svdj vnitini problém,
se kterym musi cely Zivot bojovat.“ Magda, 14

~Musim fict, Ze je uplné jedno, jak staré dité je. To dité tam zkratka je a vy se musite
soustredit na néj, aby se tam citilo dobfe, a musite mit na paméti to, Ze chcete pro to dité jen
to nejlepsi. Tedy dulezité je, aby tam to dité bylo, bez ohledu na vék. A samoziejmé dité se
muZe vyjadrit i v Sesti letech, to problém neni, kdyZ ma svuj nazor, kdyZ vi, co chce. Ten vék
neni tak dulezity.“Vladka, pracovnice OSPOD

,Ja jsem se nékolikrat setkala s pracovnici neziskové organizace IQ Roma servis, ktera
mé na setkani pripravovala. Dala mi knize¢ku Moje setkani, do které jsem psala riizné véci.
Psala jsem tam moje tfi cile do budoucna, psala jsem tam nékteré véci, kterych se bojim,
a véci, které se mi dari. Pripravovala jsem si spole¢né s pracovnici témata, o kterych bych
na setkani chtéla miuvit. Tim jsem byla vic pripravena a méla jsem potom na setkani mensi
trému. Béhem pripravy jsme probiraly i pravidla, které tam byla, a i ta, které jsem tam chtéla
ja. Aby se nikdo nehadal a neprerusoval, takZe jsme vilastné probiraly takova pravidla, aby
se tam kazdy citil pfijemné. VétSina téch pravidel uz tam byla a ja jsem se vSemi souhlasila
a navic jsem tam néjaka dodala, aby se nikdo necitil nijak utlacovan.“Magda, 14
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Obr. 3: Ukazka komiksu pro seznameni ditéte s Interaktivni pfipadovou konferenci
Zdroj: 1Q Roma servis, z.s., Denisa Sedlackova, www.akademie-diversitas.cz
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Dité se muze vyjadrit k tomu, co ho zajima, kdo je pro ného dulezity, co rado déla,
jak muze travit sv(j volny €as, s kym by si pralo aktivity realizovat. Setkani probiha
interaktivni formou, vSichni Ucastnici se zapojuji a zapisuji témata a nazory napfiklad
barevnymi fixami na velké papiry nalepené na zdi.

,Ja jsem se na zacatku tfeba hrozné bala, Ze se tam budou lidi hadat a Ze se budu
bat néco fict, ale nakonec to bylo pravé naopak. Pravé tam bylo hodné ¢asu na to,
abych se mohla vyjadrit, a myslim si, Zze jsme tam kazdému dali prostor.“ Magda, 14

,Ja jsem se uprimné také ze zacatku bala, Ze hlavné nase mama bude tfeba hodné
kricet, Ze kdyZ se bude chtit vyjadrit k nécemu, bude skakat do rfeci. Kazdopadné to bylo
dobre hlidano a kazdy mél prostor, aby mohl néco Fict. Tim se to vlastné celé zklidnilo
a dalo se vyresit hodné véci.” Eliska, 18

Po zmapovani situace jsou jednotliva témata rozpracovana a vSichni spole¢né
hledaji fesSeni. Dité muze urcit priority, v jakém poradi budou témata feSena. Zpravidla
se jedna o klicovy moment celého setkani, kdy maji dospéli ucastnici moznost vnimat
dulezitost feSenych témat z détské perspektivy. Béhem tohoto procesu dochazi
k zasadni zméné celého pfistupu, kdy se UcCastnici vénuji tématu, které samo dité

,Ja jsem vidéla, co dité chce, a i kdyZ si pralo resit Iphone a pri planovani se tomu
dala prednost, tak mné to nevadilo, protoze jsem vidéla, jak jeho rodina na to reaguje,
Jak chce tomu ditéti doprat, a pak jsme se dostali k tém cilum, které jsme chtéli feSit my
dospéli.“Vladka, pracovnice OSPOD

»~Musim Fici, Ze jsem na nékteré pfipadové konference vzala i kolegy, a ti byli upiné
konsternovani, Zze ma dité pfednost. Tim chci jen Ffici, az bude nékdo pripravovat
ucastniky interaktivni pfipadové konference, nevynechejte ani Grfedniky OSPOD,
protoze pro né je velmi tézké prijmout, Ze ma dité prednost, ale pfitom o to dité tady jde.
A je tfeba, aby tomu vsichni rozuméli.“ Vladka, pracovnice OSPOD

Na spoleéném setkani jsou naplanovany konkrétni kroky, které vedou ke zméné
v zivoté ditéte a vyfeSeni daného problému. Dité mUze do procesu vstupovat a ovliviiovat
ho. Jedna se o Zivy proces, v némz jsou aktivizovani vSichni Uc¢astnici. Zplasob jednani
musi byt vzdy pro dité srozumitelny, aby pochopilo, co se déje a jak se bude situace
fesit.

»,Mné se ten postup libil. Byla jsem rada za to, Ze jsme si tam mohli oteviené promluvit
a Ze vlastné diky jednomu jedinému tématu jsme zviadli probrat spoustu dalSich véci,

které puvodné ani nebyly zminéné.“ Magda, 14

,Bylo strasné fajn tam vidét tfeba i ty tvare, které jsem predtim neznala, a slySet
i jejich nazor, ktery byl pro mé velmi ddlezity.“ Eliska, 18
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Vystupem ze spole¢ného setkani jsou podklady pro Individualni plan ochrany ditéte
(IPOD).%8 Po pripadové konferenci posle facilitator vS§em uc¢astnikim zapis ze setkani
s planem, ktery byl spole¢né vytvoren.

.| kdyZ potom ty dalSi konference nebyly tak (plné uZasné, tak stejné byly porad
skvélé, protozZe to dité mohlo néco Fict, ja jsem ho tam vidéla a nerozhodovala jsem jen
tak od stolu.“Vladka, pracovnice OSPOD

co se v té rodiné treba jinak nefekne.” Eliska, 18

,Urcité to ma cenu. Treba se ne vZdy na té konferenci najde reSeni, ale fekne se tam
hodné véci, které by tomu ditéti mohly néjak pomoci.“ Magda, 14

Plan se sklada z jednotlivych ukol(, které je tfeba udélat, s uréenim osob, které jsou
za jednotlivé body zodpovédné, a s Casovym urCenim, kdy je jednotlivé kroky tfeba
realizovat.

Kazdy, kdo se zavazal k urcitému ukolu, ho v dohodnuty &as spini. Tak Ize nejlépe
spolecné prispét ke zlepSeni situace a vétsi spokojenosti ditéte.

,Po setkani to bylo napul takové klidné a neklidné. Z maminy strany to byla takova
ticha domacnost kvili nékterym vécem, které tam zaznély upfimné ode mé a od moji
sestry, takZze od mémy to bylo takovy napjaty, ale jinak ostatni jsme byli v pohodé. No
a po case se to vSechno néjak uklidnilo.“ Magda, 14

»,Na konferenci jako takové bylo pomérné hodné véci emocéné tézkych, a proto
vlastné v tu chvili mamka reagovala tak, jak reagovala, a byla nastvana a nesouhlasila
se spoustou véci, Casem ale, kdyZ emoce odeznély a ona si nékteré véci uvédomila, tak
se k tomu postavila Iépe a pomohlo to.” Eliska, 18

PFi zapojovani ditéte je nezbytné, aby mélo vzdy dostatek informaci o moznostech
feSeni. Musi ale rozumét i tomu, pro¢ v nékterych pfipadech tfeba nebude mozné
pristoupit k jeho navrhdim ¢&i pranim. Je vSak dllezité znat jeho pohled na svét, prani
a nazor a pri feSeni situace je zohledriovat. Participace neni o tom, dat détem
neomezené moznosti v rozhodovani o sob& samych, ale kdyz déti dostanou jasny
prostor pro spoluucast, dokazi asto pfijit s feSenim, které by dospélé nenapadlo.

,Dité se na konferenci nema bat fict sviij nazor a to, co si mysli. Kdyz se bude
néco dit, kdyZ se nebude citit pfijemné, tak tam budou lidé, ktefi mu vzdycky pomohou.
A mélo by si uvédomit, Ze okolo néj jsou lidé, ktefi mu jsou ochotni vzdycky za jakékoli
situace pomoci.“Magda, 14

% Viz http://www.pravonadetstvi.cz/aktuality/vyhodnocovani-a-ipod-zakladni-nastroje-socialni-prace-s-ohrozenymi-detmi-a-
rodinami.html.
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,Ja bych asi rfekla, Ze je dllezité se nebat a Fici vSe, co si mysli, opravdu naplno,
protoZe jinak se to dospéli prosté nedozvédi a nemizou pomoct.” Eliska, 18

Urcité je nezbytné, aby: ,dospéli détem naslouchali a aby si vsimali kazdého malého
detailu, protoZe spousta lidi a déti se tfeba snazi zakryvat néjaky problém nebo néjakou
potiz a mnohdy si toho nikdo nev§imne a prijde se na to aZ moc pozdé. Takze urcité
naslouchat détem a v§imat si kazdého detailu.“ Magda, 14

,Dospéli by méli byt ditéti podporou a méli by si v§imat tpiné vSeho, protoZze ne
kazdé dité dokaze vyjadrit to, co chce, tak aby to vSichni okolo néj pochopili. Je potfeba
nékdy ditéti pomoci s vyjadfenim.” Eliska, 18

V ¢em je spolecné setkani s ditétem jedinec¢né?

O Dité je podporovano ve vyjadfeni nazoru a prani.

O Aktéri ditéti naslouchaiji.

O Nazor ditéte je respektovan.

O Dité je zapojeno do hledani feseni.

O Vychazi se z véci, které se dafi.

O Dité ziska dobrou zkusenost, Ze na feSeni svych problému neni samo.

,Dité muze rict svij nazor, cozZ je hrozné dulezité, protoZe celé je to o ditéti a pro
dité. Je to ucel celého tohoto setkani. Kdyby dité nefeklo svij nazor, tak odbornici
v podstaté nemaji na ¢em stavét. Pokud nazor ditéte neznaji, tak potom nevédi, co pro
néj je dobré a co ono samo by chtélo ze svého pohledu.” Martina, 17

,1im, Ze ti lidé jsou na konferenci vSichni otevieni a upfimni, tak to tomu ditéti muze
pomoci, ma moznost si také vyslechnout nazor na sebe samotné a to tém détem pravé
muze pomoci, Ze se mohou vidét z pohledu nékoho jiného.” Eliska, 18

,Ja jsem se pro interaktvini pfipadovou konferenci nadchla asi pfed dvéma lety,
kdyz jsem na ni byla pozvana. Nadchla jsem se pro ni, protoZe jsem vidéla déti, které
kdyz vstoupily do mistnosti, tak tam mély pripravené pohosténi, v§echno, co si praly.
Na zdech visely papiry, kde nebylo o détech nic Spatného, bylo tam vSechno, co maji
rady, co jim jde, co je bavi. Prosté opravdu vSechny ty pozitivni véci, které déti daly
dohromady. Byla jsem nadSena i z toho, Ze se ty véci pred tim ditétem neprobiraji,

ale pisi se na papiry a pousti se muzika. Musim Fict, Ze to bylo Gzasné, protoZe jsem
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tam méla mozZnost vidét interakci mezi ditétem a rodicem. Bylo to skvélé, protoZe
vy vidite, jak toho rodice dité zajima, vidite, jestli rodi¢ vnima pfitomnost ditéte, jak
vibec funguje cela rodina. Neméla jsem prostor, abych si pfipravovala déti na takové
pfipadové konference, ale pripravovala mi je pracovnice neziskové organizace.”
Vladka, pracovnice OSPOD
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Nondirective Mediation in a Directive Field (and World)

Janet Mueller

Introduction

This paper will explore the importance of non-directive mediation practice.
Specifically, this paper will consider the foundations of transformative mediation
and what those foundations mean to the practice. Understanding and re-affirming
this foundation can support family transformative mediators in their practice. Family
Mediation is often practiced in connection with other systems, like courts and child
protection agencies. And when working closely with other systems, mediators have
to find ways to stay true to their principles and values when they are working within
a system with differing values. Focusing on why mediators hold certain values, like the
value of self-determination, can help mediators to find ways to stay true to their values
and work with systems to ensure diverse values can be met.

Conflict and Mediation

Parenting mediation has some unique challenges. The people coming to mediation
might be mourning lost relationships, dealing with broken trust and broken hearts, along
with financial burdens, life changes or distance. Parents are trying to figure out how to
raise children together even though they have decided not to be together anymore.

In conflict, people are often at a low point. They seem confused, fearful, and
unsettled. They act defensive, suspicious, and closed. People are not their best. And
in this experience of conflict each person sees the others as things like; bitter, greedy,
mean, stubborn, manipulative, ridiculous, unfeeling. Interactions can become ugly and
destructive, or non existent. It is easy to look at these situations and say to ourselves:
these folks need help! Mediators see the challenges and the difficulties people face,
and want it to be different. Mediators want to share their time, talent, expertise to help
others in these most difficult moments.

What does help look like?

But what does that help look like? What kind of help do people facing these difficulties
need and want? There are many potential ways to help people; giving them advice,
suggesting solutions, providing structure for their thinking, guiding them, offering
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comfort, or giving encouragement. These all can be useful forms of help. But mediation,
in particular transformative mediation, offers something different.

The early days of the mediation movement, mediation was seen an opportunity
to offer a fundamentally different process with fundamentally different goals than the
courts.®” In particular, mediation in the divorce context was seen as a genuinely different
process than adjudication, in which parties could:

O communicate more fully,
O address their problems with greater flexibility and creativity,
O and make decisions about their own families for themselves.*®

To help parties achieve these goals of open communication, flexibility, creativity
and decision making power, there is one value that must be attended too. That is
self-determination.

Self-determination, or what transformative practitioners call empowerment, is the
central and supreme value of mediation — a premise shared by many in the field.
It is the first standard in the Model Standards of Conduct for Mediators developed by
the Association for Conflict Resolution, American Bar Association and the American
Arbitration Association. This standard states:

“A mediator shall conduct a mediation based on the principle of party self-
determination. Self-determination is the act of coming to a voluntary, uncoerced
decision in which each party makes free and informed choices as to process and
outcome. Parties may exercise self-determination at any stage of a mediation, including
mediator selection, process design, participation in or withdrawal from the process, and
outcomes.™®

This unique value of self-determination is what the founders of the transformative
approach were struck by when they began. They believed this value was uniquely
served by mediation.

So they developed a model that clearly and deliberately supported party
self-determination — at every step of the process. It became the heart of the
transformative mediator’s work, and transformative mediators demonstrate this value

9 BUSH, Robert A. Baruch. Staying in Orbit of Breaking Free: The Relationship of mediation to the courts over
four Decades [online]. North Dakota Law Review, Vol. 84, 2008, p. 27. Available at: https:/pdfs.semanticscholar.
org/0cc4/112a0082d50863a86f01f041cb9c6675989c¢.pdf.

% Ibid. p. 10.

9 Association for Conflict Resolution. Model Standards of Conduct For Mediators [online]. 2005, p. 3. https://cdn.ymaws.com/
acrnet.org/resource/resmgr/docs/MODEL_STANDARDS_OF_CONDUCT.pdf.
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of self-determination in their practice first and foremost. Transformative practitioners
believe that increasing understanding, reaching sustainable resolution, and other
goals of mediation all rest on the foundation of genuine party self-determination.'®
The founders saw a need for a different kind of help, even different than other mediation
approaches, something that put self-determination clearly at the center.

Relational Foundation

This value of self-determination and the Transformative Model itself are rooted in
aseries of premises about people, their motivations and capacities.”® The Transformative
approach accepts these fundamental understanding of people and conflict.

Human beings are inherently social or connected beings, motivated primarily
by a moral impulse to act with both strength and compassion — to be neither victim
nor victimizer, to interact humanely with each other — in all their relations, including
conflict. Human beings have inherent capacities for both self-determined choice and
responsiveness to others, even when confronted with adverse circumstances, which
enables them to achieve their desire for morally humane conflict interaction.

Because what motivates and matters most to us as human beings is morally
humane interaction with others, the most salient meaning of conflict is a crisis in human
interaction that tends to generate destructive interaction. Therefore, the most important
product of conflict intervention is a change in the quality of the conflict interaction
itself, from destructive to constructive, negative to positive, regardless of the specific
substantive outcome.0?

So how do we translate this theory into practice? The transformative approach holds
a number of principles that are rooted in this view and help mediators stay true to the
foundations. These principles include:

O respect for the parties, even if their actions, appearance, language, and attitudes
seem completely different from those of the mediator;

O comfort with conflict, including strong emotion and the negative pattern
of interaction between parties;

190 BUSH, Robert A.Baruch, FOLGER, Joseh P. Reclaiming Mediation’s Future: Refocusing on Party Self-Determination
[online]. Cardozo J. Conflict Resolution, 16, 2015, p. 742. Available at: https://scholarlycommons.law.hofstra.edu/faculty
scholarship/1057.

01 BUSH, RobertA.Baruch, FOLGER, Joseph P. The Promise of Mediation: Responding to Conflict Through Empowerment and
Recognition. Jossey-Bass, 1994, p. 296.

92 FOLGER, Joseph P. Harmony and Transformative Practice: Sustaining Ideological Difference in Purpose and
Practice [online]. North Dakota Law Review. Vol. 84, 2008. Available at: https:/pdfs.semanticscholar.org/e8da/
dced4e454beab3863dca63ff0c2b8f5342¢46.pdf.
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O respect for party choices, including choices about participation in mediation,
even if they are choices the mediator would not personally make in a similar
situation;

O comfort with a limited understanding of the parties’ conflict;

O patience with the parties and the process of their interaction;

O relinquishing problem solving and control of the process.

This relational worldview, people’s desire for compassionate strength, and their
inherent capacity leads to a focus on non-directive support. Support that fosters people’s
self-determination. More than just support in choosing a solution, in transformative
practice, mediators facilitate party decision-making about any aspect of mediation
including how the process is structured, the issues to be discussed, and how they want
to relate to each other.

Through this non-judgmental and non-directive support transformation, change in
the dynamic of the interaction is fostered. Parties move:

from a negative and destructive conflict cycle

O lack of communication,

O misunderstanding,

O escalation of the conflict,

O enlistment of others for assistance and support,
O search for external, imposed solutions,

to positive change in the quality of conflict interaction
O increased clarity and self-confidence,

O greater understanding and respect,

O improved communication,

O ‘“upstream effects”.

The Transformative mediator offers help by fostering interaction that supports
people to find their own strength/empowerment which leads to them becoming more
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responsive and compassionate. It's important to note that non-directive isn’t the same
as non-active. The transformative mediator is actively supporting partie’s shifts toward
empowerment and recognition. Mediator can offer support without supplanting the
parties’ power.

Transformative Mediators:

O Attentively listen to parties and notice their interactions in the moment, looking
for signs of the people not being at their best.

O Respond supportively with reflections to help parties get clearer for themselves.

O Offer summaries that include areas of disagreement, to help parties part the fog
and make decisions about what is important to them.

O Use a conversation metaphor, open up conflict, support party agency, and orient
parties to each other.

All of these actions support parties move toward greater strength and responsiveness.

Mediation Magic

Mediators often talk about special moments in mediation, moments that feel like
magic. For example, | was a mediator for a case, where the father was able to say
somethings he had been holding back because of the pending court case. He shared
his intent with the mother and was able to give more details about why he was doing
what he was doing, after that, he wasn’t as angry anymore and he seemed more ready
to hear from the mother. This is one example of a powerful shift. Other examples include:

O a person shifts from making accusations to speaking frankly with clarity,
O a person gets new information that changes how they see things,

O the moment of quiet when a person is absorbing, what the other has to say and
the new direction they take.

While these moments often feel like magic, viewing them as magic ways implies that
mediators cannot deliberately support people to make them happening. But mediators
can.

The magic is the change in the interaction; it is the movement from weakness and
self-absorption to strength and responsiveness. And mediators can support that. And

this is why transformative mediators focus on self-determination and compassionate
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strength — the effect of tapping into one’s own sense of strength is so powerful for
people. And itis a rare chance that people are given the support and respect, they need
to achieve it.

Resistance

Even though these shifts can be powerful, mediators can lose our optimism about
people. Mediators might question their capability; mediators get impatient with their
process; mediators succumb to external pressure to get agreements or keep things
under control; and mediators doubt the process itself. To truly support self-determination
challenges mediator’s assumptions about what our clients can really do for themselves.
New transformative trainees often say things like, “if | could just share my insight, offer
some guidance, or ask some questions — it would help so much”.

So why not? Why bother to be non-directive?
To answer this, consider this saying.
Give a man a fish, he eats for a day. Teach a man to fish he eats forever.

But, what if he is a vegetarian or doesn'’t live near the sea? Maybe that’s not what
he needs to learn. Maybe he’d be better off with raising chickens or growing a garden.

A transformative mediator might say:

Give a person a fish, they eat for a day. Support a person to get clearer about what
they want and need, and they will make the best decisions about if and how to feed
themselves.

This revised version may be a bit too clumsy to catch on, but it brings home an
important point. Supporting self-determination by being non-directive can be powerful
and have a long term effect in helping people regain their sense of strength and
connection. And when the mediators let go of trying to control the situation, people can
tap into their own capacities.

In addition to, mediators see the value of compassionate strength. To truly support
self-determination challenges our assumptions about what our clients can really do
for themselves. Non-directive support is something people desire that they don’t get
elsewhere. Research shows that parties’ reasons for high satisfaction with mediation
include:

O Mediation enabled them to deal with the issues they themselves felt important.’
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O Mediation allowed them to present their views fully and gave them a sense of
being heard.

O Mediation helped them to understand each other,
O the greater degree of participation in decision-making;
and
O the fuller opportunity to express themselves and communicate their views."®

Note that these reasons relate to how the process worked rather than the outcome
it produced.

Parties report high satisfaction with mediation, for these reasons, even in cases
where no settlement was reached, and even when they “did worse” in mediation than
they might have done in court.

Studies of mediation programs show that when the kind of mediation offered
lacks the features mentioned, satisfaction levels are very low."* Even though being
non-directive often makes the mediator feel like their “box is small”, their choices are
limited, transformative mediators humbly accept this so that the parties’ “box is big.”
They have agency and their choices are open.

This value is also shared in the Model Standards for Conduct for mediators
developed by Associate for Conflict Resolution in 2005. These standards define the role
of the mediator as one who facilitates communication and negotiation and promotes
voluntary decisions making by the parties to the dispute. They also define the value
of self-determination as the act of coming to a voluntary, uncoerced decision in which
each party makes free and informed choices as to process and outcome. It’s important
to note that for non-directive mediators, agreement isn’t the focus. Agreement rates
aren’t significantly different than other models. But we've seen agreement isn’t the only
goal. Mediation can help parties to share creative ideas for their own needs, talk about
things beyond the required and the law, and be clearer about what is important to them
if they do have to go to court.

Naive or Optimistic?

Sometimes people say that this approach is naive, but | don’t think that is true.
This model trusts people. It believes in people. It is hopeful. It is deeply optimistic.

93 BUSH, RobertA. Baruch. What do we need a mediator for? Mediation’s ,value-added’ for negotiators [online]. Ohio State
Journal of Dispute Resolution. Vol. 12 (1), 1996, pp. 14-23. Available at: https://scholarlycommons.law.hofstra.edu/cgi/
viewcontent.cgi?article=1736&context=faculty _scholarship.

104 |bid.

106


https://scholarlycommons.law.hofstra.edu/cgi/viewcontent.cgi?article=1736&context=faculty_scholarship
https://scholarlycommons.law.hofstra.edu/cgi/viewcontent.cgi?article=1736&context=faculty_scholarship

Optimistic about people and our world. When | am not at my best, | want someone
to believe in me. For me, it is a gift to support people as they move back to their best
self. We choose this model because it’s a true alternative, it offers something unique to
people in conflict, and parties value it. We see people as capable of making decisions
for themselves and seeing beyond themselves. While it's not easy to be non-directive
in a directive world, it's worth the effort.
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Model FIT (Families In Transition) v c¢eském kontextu

Dana Nedélnikova

Uvod

V Zivoté déti existuje jen malo zazitka, které jsou tak traumatické a potencialné
Skodlivé, jako je rozvod rodi¢l. Odlouéeni a rozvod jsou procesy, které vyzaduji adaptaci
na nahlé zmény. Rozvod mize svou povahou ochromit schopnost rodie pecovat
o dité, které je tak vystaveno riziku rozvoje Uzkosti, deprese a emocionalnich problém(.'%
Ve sluzbach pro rodiny s détmi se traumatizace déti rozchodem rodicl a jejich interakci
po rozchodu ukazuje jako rostouci problém.

Organizace Spolu pro rodinu'®® realizuje v Moravskoslezském kraji komplexni
sluzby pro rodiny, vcetné klientl, jejichz partnersky vztah se rozpada, majicich
obtize v nastaveni nového uspofadani po rozchodu ¢i rozvodu tak, aby zachovali
bezpecné a zdravé podminky pro své déti. V poslednich letech zejména odborné
socialni poradenstvi zaznamenava narust klientd, ktefi pfichazeji se svymi vztahovymi
a komunikaénimi problémy po rozpadu partnerského vztahu, stejné jako stoupd zajem
(pocet vyzadanych zprav) organu socialné-pravni ochrany déti (dale jen SPOD) i soudu
o to, jak se rozchazejici rodi¢e stavi k Upravé pomér a k naplfiovani rodi¢ovskych
povinnosti. Tyto situace jsou Casto charakteristické vysokou mirou konfliktu, pocitl
kfivdy, zranéni, zatizenosti, které omezuji kapacitu rodici k vécnému jednani,
k vnimani potfeb déti a dopadu rozchodu na né. V razné mife mohou tyto situace
ustit az v traumatizaci ditéte spojenou se snizenou pozornosti, které se ji dostava,
protoZe v centru stoji konflikt rodi¢a, ktery ¢asto zaméstnava nejen je samotné, ale
také organy SPOD, soudy a zapojené sluzby. Organy SPOD na Uzemi mésta Ostravy
popisuji znacné problémy plynouci z nezvladnutého rozpadu rodin, zvysujici se poCet
po/rozchodovych konfliktd enormné zatéZujicich déti, vyskyt syndromu zavrzeného
rodi¢e, traumatizace déti promitanim partnerského konfliktu do vztahu s ditétem, trestné
pravni dusledky chovani rodicu pfi nebo po rozchodu. Podle evidence Okresniho soudu
v Ostravé v roce 2015 ,pfiSlo“ o péci jednoho z rodic¢u 1 292 déti, az ve 40 % soudnich
jednani je pfitomen socialni pracovnik SPOD, coz opatrovnicky Usek oznacuje zejména

10 WALLERSTEIN in BROWN, Joe. H., PORTES, Pedro, CAMBRON, Mary Lou, ZIMMERMAN, Diane, RICKERT, Vernon AND
BISSMEYER, Caroline. Families in Transition: A Court-Mandated Divorce Adjustment Program for Parents and Children [online].
Juvenile and Family Court Journal, Vol. 45 (1), 1994, s. 27-32. Dostupné na: https://doi.org/10.1111/j.1755-6988.1994.tb00932.x.
% Dfjve Sdruzeni socialnich asistentl, z. s., poskytovatel socialnich sluzeb a programt socialné-pravni ochrany déti v rezimu
ginnosti povérené osoby k vykonu SPOD (www.spoluprorodinu.cz).

7 Projektovy zamér Sdruzeni socialnich asistentli, z. s., Zdravotné-socialni pomoc a dal$i programy pro rodiny s détmi
v Ostravé — analyza potfebnosti, 2017.
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Organizace Spolu pro rodinu se proto ve spolupraci se zastupci organi SPOD
rozhodla adaptovat a nasledné i pilotovat skupinové programy porozvodového
vzdélavani pro rodi¢e s détmi z proveéfené zahrani¢ni praxe,'®® které by pomohly
pozornost a informovanost rodi¢u nasmérovat k potfebam déti.

Vzdélavaci programy pro rodice, ktefi se jako partneri rozchazeji

Vzdélavaci programy pro rozvadéjici se rodiCe jsou rozSifené zejména ve
Spojenych statech americkych. Nékteré prazkumy dokladaji, ze tyto programy existuji
ve 46 statech USA. Dvacet sedm statu nafizuje ucast vlastnimi zakony, pét stat se Fidi
zvlastnimi pfikazy platnymi v jednotlivych krajich nebo okresech a dalSich Sest statl
vyuziva soudni pfikazy k ucasti v programu. Ackoli mnoho statl ucast v programech
nafizuje soudné, fada jinych stale nabizi a podporuje dobrovolnou u&ast v programech
»pridruzenych k soudu®.

S narUstajicim povédomim o moznych negativnich disledcich rozvodu projevily
soudy ve Spojenych statech vétSi zajem o soudni vzdélavaci programy, které by
pomohly rozvadéjicim se rodinam. Od pocatku 90. let pocet vzdélavacich programu
pro rozvadéjici se rodi¢e vyrazné vzrostl. Narlst poctu vzdélavacich programud pro
rozvadéjici se rodi€e v poslednich desetiletich mlze byt zapfi€¢inén mnoha faktory,
10-25 % rodin je i dlouho po rozvodu velmi konfliktnich a vyuziva nepfiméfené mnozstvi
soudnich prostfedku. Vefejné naklady spojené s rozpadem rodin ve Spojenych statech
presahuji 112 miliard $ ro¢né, z toho témér 20 miliard $ ro¢né ¢ini naklady na samotné
soudni Fizeni. Jednotlivé programy se obsahem a strukturou znaéné odlisuji. Jejich
¢asova dotace se pohybuje od 1 do 36 hodin, pfiemz vétSina programu svou délkou
nepresahuje 5 hodin. VétSina programu ma stfedné velkou ¢asovou dotaci (4 az 9 hodin
vyuky). Priblizné 30 % soudem nafizenych programt je velmi struénych (1-3 hodiny),
zatimco téméf v8echny soudni programy s dobrovolnou ugasti jsou €asové mnohem
narocnéjsi (10 a vice hodin). Osnovy se liSi, ale zaméfuji se pfedevS§im na pochopeni
toho, jak se déti adaptuji na rozvod, a na rozvoj kooperativniho rodi¢ovstvi po rozvodu.'*®

198 Adaptace byla realizovana v ramci projektu , Spole¢né v agendé ochrany prav déti“, reg. ¢islo CZ.03.2.63/0.0/0.0/16_065/0003873,
a pilotdz v projektu ,Zdravotné-socialni pomoc a dal$i programy pro rodiny s détmi v Ostravé”, reg. Ccislo
CZ.03.2.60/0.0/0.0/15_026/0003891. Oba projekty byly spolufinancovany z prostfedkd ESF v ramci Opera¢niho programu
Zaméstnanost a ze statniho rozpoé&tu Ceské republiky.

199 FACKRELL, Tamara, HAWKINS, Alan, KAY, Nicole. How effective are court-affiliated divorcing parent education programs?
A meta-analytic study [online]. Family Court Review, Vol. 49 (1), 2011, s. 107-119. Dostupné na: https://doi.org/10.1111/
j.1744-1617.2010.01356.x.
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Programy

Nafizené soudem

S dobrovolnou uéasti

» na doporuceni soudu
> bez doporuceni soudu

Obecné zaméreni na
a) Lepsi adaptaci déti
b) Rozvoj kooperativniho rodi€ovstvi

Obr. 1: Zakladni modality programi rozvodového vzdélavani

Spolu pro rodinu se pfi pilotazi inspirovalo zejména programem Families in
Transition (FIT) z Kentucky, ktery vytvofil rodinny soud v Jefferson County ve spolupraci
s The North Foundation, Inc., Family & Children’s Agency, Inc., a Family Therapy
Program Louisvillské univerzity. K jeho specifikiim patfi zejména to, Ze:

(1) nabizi komplexné&jsi program (6—7,5 hodin vyuky) pro kazdého rodi¢e a dité,
na rozdil od vétSiny program(, které vyzaduji (pouze) ucast rodi¢u na tfi az
Styfhodinovém kurzu;

(2) nabizi kurzy v rdznych mistech v blizkosti bydli§té a zaméstnani ¢lend rodiny, na
rozdil od jinych programd, které jsou pofadany centralné (napf. v budové soudu);

(3) poskytuje kurzy s malym poctem ucastnikl (15-20), které podporuji interakci
a poskytuji oporu, na rozdil od jinych programd, jejichz kurzy mohou mit 50-60
Ucastnikd ve skuping;

(4) nabizi voliteIné kurzy (napf. pro samozivitele) a nasledné poradenstvi navazujici
na povinné kurzy."°

Spolu pro rodinu bylo pfi moznostech pilotaze omezeno znénim ESF vyzvy
a moznostmi operacniho programu Zaméstnanost, z néhoZ lze podpofit pouze
osoby starSi 15 let. Pilotaz vzdélavacich skupin se proto orientovala na rodice, déti
bylo mozné podpofit prostfednictvim stavajicich socialnich sluzeb, které poskytovatel
provozuje. Zadoucim ,vystupem® pilotaZe tedy byl pfimé&fené informovany a senzitivni
rodi¢/pecujici osoba, ktery zvladne nesnaze spojené se zabezpecenim potieb ditéte,
s partnerskym rozchodem ¢&i se slozitou vychovnou situaci zplisobem pfijatelnym pro

""0BROWN, Joe. H., PORTES, Pedro, CAMBRON, Mary Lou, ZIMMERMAN, Diane, RICKERT, Vernon AND BISSMEYER,
Caroline. Families in Transition: A Court-Mandated Divorce Adjustment Program for Parents and Children [online]. Juvenile and
Family Court Journal, Vol. 45 (1), 1994, s. 27-32. Dostupné na: https://doi.org/10.1111/j.1755-6988.1994.tb00932.x.
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sebe a bezpe€nym a citlivym ve vztahu k détem. Inspirace uvedenym programem FIT
vychazi zejména z Casové dotace, témat vzdélavani, malych interaktivnich skupin
a obklopeni skupinového vzdélavani dalSimi aktivitami na pomoc roding, jako je
poradenstvi nebo mediace. ZkuSenosti pracovnikli organizace pfipominaji, ze nelze
podcerfiovat ani traumatizaci samotnych rodi€l rozchodem, ktera jim muaze branit
zaujimat konstruktivni postoje a vnimat potfeby déti v plném rozsahu.

Cilovou skupinou programu byli zejména rodiCe, ktefi:

O se nedokazi dohodnout na uspofadani porozchodovych poméru — péce
o dité, prazdnin, svatkl, Skoly, volnoCasovych aktivit pro déti; nedodrzuji
dohody / soudni rozhodnuti; nepfipravuji fadné déti na kontakt, pfedavani déti
probiha v konfliktni atmosfére, ktera je pfenasSena na déti; vystavuji déti svym
sporum, vyzaduji od nich stranéni své osobg, zatézuji je negativnimi emocemi
vUci partnerovi (druhému rodici);

O zazivaji neuspéch v uspokojovani potieb svych déti, nebo tento neuspéch
pojmenovava nekdo zvenci (zejména organ SPOD);

O jejich déti odmitaji kontakt s nékterym z rodi¢l, pfestoze nejsou shledany
pfekazky ve vychovném plsobeni a kontakt rodi¢-dité neni formalné omezen;

O chtéji porozumét potfebam déti a jejich prozivani rozpadu partnerského vztahu
rodicu;

O chté&ji vySe uvedenym, pro sebe aktualnim situacim a jejich vyhroceni predejit.

Rodi¢ovskeé skupiny jsou realizovany v rezimu 5 tématickych tfihodinovych seminar
pro malé smisené skupiny, vedenych odbornym lektorem.
Cile a ukoly programu FIT

Program FIT je navrzen tak, aby rodi¢um i détem pomohl se efektivné vyrovnat
s problémy plynoucimi z rozvodu. Hlavnim cilem programu je predejit anebo snizit
uzkost, agresivitu, depresi a vychovné problémy u déti a rozvinout socialni kompetence
klicové pro adaptaci ditéte na obdobi po rozvodu. Mezi pét hlavnich Ukoll tohoto

programu patfi:

O naucit déti specifickym dovednostem, aby u sebe i druhych dokazaly rozpoznat
pocity spojené s rozvodem, a tim zvysit jejich kompetence;'"

O snizit u déti pocity izolace a mylné pfedstavy o rozvodu;
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O zvysit povédomi déti o tom, jak rozvod ovlivni jejich rodicCe;
O zlepsit u déti schopnost vhodné reagovat na vztek;

O naucit rodi€e FeSit obavy déti z rozvodu, rozvinout vztahy mezi obéma rodici
a mezi rodic¢i a détmi, a osvojenim téchto dovednosti zvysit jejich kompetence."

Pfi pilotazi se pracovnici Spolu pro rodinu pokusili ¢ast Ukold zaméfenych na déti
naplfiovat prostfednictvim posileni kompetenci rodi¢u a s ditétem v pFipadé potfeby
pracovat zejména v psychologickém poradenstvi v ramci socialni sluzby. Rodi¢ovské
skupiny si kladly za cil:

O poskytnout rodi€um podporu v oblasti snizenych kompetenci (znalosti,
schopnosti, dovednosti) v situaci partnerského rozvratu;

O poskytnout rodi€im emoc¢ni podporu skupiny lidi s podobnymi problémy
a i z pozice facilitatora;

O plsobeni na informacni i prozitkové urovni a hledani funkénich vzorcl interakci
v novém rodinném usporadani;

O vzajemné sdileni zkuSenosti o efektivnich pfistupech v ramci rodiny;

O hledani feSeni pro konkrétni situace.

Limity programu

V pilotazi se jako nejobtiznéjsi ukazalo navazani kontaktu s rodici. Pokud se podafri
klienty do skupiny pfivést, vyjadfuji spokojenost a zajem. Osvédcilo se zvat potencialni
ucastniky osobnég, pokud znaji lektora, Cerpaji nékterou ze sluzeb organizace, nebo
vstupuji do sluzby jako zajemci a dostavaji informaci o této moznosti. Zprostfedkovani
kontaktu organem SPOD mulze uc¢inkovat podobné v pfipadé, zZe maji rodice
s konkrétnim pracovnikem pozitivni vztah a davéfuji jeho doporu€enim. Na zakladé
propagace prostfednictvim letak nebo jinych neosobnich forem nabidky je poptavka ze
strany rodi¢d minimalni. V zahrani¢nich modelech tento problém ¢asto odpada, protoze
je aktivita doporu€ena Ci pfimo nafizena soudem a rodi¢e obvykle u¢ast podstoupi
primarné proto, aby se nevystavili riziku postihu.

Meta-analyza evaluacnich studii Fackrell, Hawkinse a Kay'? systematicky
analyzovala vSechny evaluacni studie soudnich vzdélavacich programu v Severni

"BROWN, PORTES. Families in Transition...
"2 FACKRELL. Court-affiliated divorcing parent education programs?...
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Americe. V otazce omezeni dobrovolnosti v Ucasti rodicl ukazala, Zze mezi obéma
kategoriemi nebyl vyznamny rozdil, ackoli pfidruzené programy dosahovaly ponékud
vétSiho efektu nez programy nafizené. Mezi studiemi s kontrolni skupinou bylo
12 programu nafizenych soudem a 7 pfidruzenych soudnich programl
(tj. doporucenych). Programy s dobrovolnou u¢asti vykazuji vétsi ucinek pravdépodobné
proto, ze ucastnici jsou vice zainteresovani a motivovani. Dobrovolné programy jsou
rozdil mezi dobrovolnymi a nafizenymi programy by mohl byt zplisoben spiSe rozdily
v asové dotaci. Zda se tedy, ze nafizené programy nepfedstavuji z hlediska vysledku
zasadni komplikaci v tom smyslu, Ze by z nich ,klienti z donuceni“ nedokazali tézit.
Zminény program FIT z Kentucky je nastaven tak, Ze rodiny, které pozadaji o rozvod,
obdrzi brozuru, ktera program popisuje, a telefonni ¢islo a adresu centra, kde mohou
program absolvovat. Rozvrh vzdélavacich skupin sestavuje koordinator pro vzdélavani
prostfednictvim ustfedi rodinného soudu v Jefferson County. Po absolvovani programu
obdrzi kazda rodina osvédc&eni, které predlozi rodinnému soudu v Jefferson County, aby
manzelstvi mohlo byt rozvedeno. Manzelstvi mlze byt rozvedeno i tehdy, kdyz program
absolvuje pouze jeden z rodi¢u; rodic, ktery program neabsolvuje béhem predepsanych
12 tydnl, maze byt shledan vinnym z pohrdani soudem.®

V pilotazi se obtize pfi naplfiovani skupin projevily pfirozené i nesourodosti skupin.
Nebylo mozné sestavovat skupiny podle specifik, zohledrovat fazi, kterou partnefi
v rozumovych schopnostech, ¢ast uc€astnikl se u nékterych témat marné snazi
porozumét, zatimco jina ¢ast se ,nudi“ a podavané informace jsou ji znamé. Pro obé
podskupiny mohou tyto situace snizovat motivaci k dal$i uc¢asti. V idedlnim pripadé
by koordinator programu mohl sestavovat skupiny ke kapacitam klientu citlivejsi, ale
z hlediska poctu zajemc( to v praxi nebylo mozné.

Podobné sestavovani skupin z hlediska zastoupeni muzd a Zen pfindsi otazky
k Gvaze. Vétsi ¢ast dobrovolnych Gc&astniki predstavuji Zeny. PFitomnost muze
ve skupiné Zen mlZe pusobit pozitivné (pfinasi vétsi vyrovnanost, nadhled, Ffad,
ukazuje jiny model chovani muze, nez jaky pfitomné Zeny znaji), na druhou stranu
napf. v situacich traumatizace Zzen muzem (zejm. domaci nasili) nékteré z nich blizky
kontakt s jinym muZem nesnesou a jeho pfitomnost je odrazuje. Stejné tak pro nékteré
muze mUze byt vitana spole¢nost Zen a jejich nahled na situaci, pro jiné vSak nedostatek
porozuméni jejich perspektivé nebo potfeba sdilet svou zkudenost spise s jinymi muzi
blokuje motivaci k u€asti nebo schopnost se na skupiné otevfit.

Efekty programu

Meta-analyza evaluacnich studii Fackrell, Hawkinse a Kay'* zkoumala, co dale
ovliviiuje celkové uginky programt. Vysledky naznacuji, Ze rozvodové vzdélavaci

"BROWN, PORTES. Families in Transition...
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programy maji mirné pozitivni, ale statisticky vyznamny tc¢inek. Zjednodu$ené fe€eno
takova velikost ucinku doklada, ze ucastnici rozvodového vzdélavani si po skonceni
programu vedli o 50 % lépe nez rodice, ktefi se programu neucastnili. Méné pfisné
pre-test/post-test studie s jednou skupinou prokazaly Uucinek mensi, presto statisticky
vyznamny. Velikost u€inku d = 0,39 je srovnatelna napfiklad s psycho-vzdélavacimi
programy pro rodi¢e nebo s programy prevence zneuzivani navykovych latek, které jsou
Casto nafizeny nebo doporu€eny soudem. Efekty programud byly popsany v nékolika
kategoriich:

(1) minimalizace problému sdileného rodi¢ovstvi

Rozvodové vzdélavaci programy jsou navrzeny tak, aby podpofily spolupraci
byvalych manzelt na vychové déti. Meta-analyza prokazala, ze rozvodové vzdélavani
mirné pfispiva ke zlepSeni sdileného rodi€ovstvi. Zamezuje konfliktim mezi rodici
a zatahovani déti do problém0 dospélych, minimalizuje spory o péci a navstévy,
podporuje spolupraci a rozviji vztah mezi rodi¢i. Sedmnact studii s kontrolni skupinou
dosahlo primérné velikosti Ucinku d = 0,36. ZjednoduSené feceno takova velikost
ucinku doklada, ze ucastnici rozvodového vzdélavani si vedli o 40 % lépe, jde-li o miru
vzajemnych konfliktd, nez rodice, ktefi se programu neucastnili. Vyzkum potvrzuje, Ze
vzajemna spoluprace a minimalizace konfliktt mezi rodi¢i jsou dobrymi predpoklady
adaptace ditéte na rozvod. Podstatna vétsina byvalych partnerd spolu jesté fadu let po
rozvodu nevychazi. Pouze mensina rozvedenych parl dokaze najit kompromis a udrzet
spolupraci. S pfihlédnutim k vysokému poctu rozvodu, které se ve Spojenych statech
tykaji déti, je pro verejnou politiku vyznamné i malé zlep$eni rodi¢ovskych vztahd.

(2) zlepseni vztahu rodi¢u a ditéte a disciplina

Rozvodové vzdélavani je obecné postaveno tak, aby v pribéhu stresujiciho obdobi
rozvodu upravilo vzajemné vztahy rodi¢u a déti. Citovana studie prokazala, Ze rozvodové
vzdélavani mirné prispiva ke zlepSeni vztaht mezi rodi¢i a détmi, véetné charakteristik,
jako je napf. vielost vztahu k ditéti. Devét studii s kontrolni skupinou dosahlo stfedné
vysoké velikosti u€inku d = 0,49. Laicky Fe€eno takova velikost u€inku znamena, ze
ucastnici rozvodového vzdélavani si ve vztahu k détem a dodrzovani discipliny vedli
0 60 % lépe nez rodiCe, ktefi se programu neucastnili. Dobré, vielé, ale pfimérené
pFisné a konzistentni vztahy mezi rodi¢i a détmi pfitom vedou k lepSi adaptaci déti na
rozvod.

(3) zlepSeni pohody ditéte

Rozvodové programy mirné zleps$uji sdilené rodi¢ovstvi a vztahy rodi¢u a ditéte.
Maji v8ak tyto pfinosy efekt na pohodu déti, ktera je kliCovym méfitkem uspéchu?
Meta-analyza doklada, ze rozvodové vzdélavani mirné zlepsSuje situaci déti, omezuje
problémové chovani a pomaha v adaptaci na rozvod. Tfinact studii s kontrolni
skupinou dosahlo stfedni velikosti u¢inku d = 0,53. Jinymi slovy, tato hodnota znadi,
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Ze si Ucastnici rozvodového vzdélavani vedli o 70 % Iépe nez rodiny, které se zadného
programu neucastnily. Toto zjisténi je povzbudivé. Ve vétsiné téchto studii vSak byly
ucinky programu na déti hldSeny rodic€i, nikoli pfimo méfeny, a rozvadéjici se rodice

(4) zlepsSeni pohody rodicu

Cilem nékterych rozvodovych vzdélavacich programu bylo také pomoci rodic¢im,
aby se na rozvod adaptovali. Citovana studie prokazala, Zze rozvodové vzdélavani
mirn& prispiva ke zlepseni pohody rodigi. CtyFi studie s kontrolni skupinou uvadi
mirnou velikost u€inku d = 0,61. Tato hodnota znaci, ze si U€astnici rozvodového
vzdélavani vedli zhruba o 80 % Iépe nez rodiCe, ktefi se zadného programu neucastnili.
Rozvodové vzdélavaci programy by mohly mit zdaleka nejvétsi efekt na pocit pohody
a adaptaci rodi¢u. Pohoda rodi¢t byla v kazdé studii definovana jinak a zahrnovala
Sirokou Skalu psychologickych a socialnich ukazateld. Je tedy obtizné specifikovat jeji
charakter. Vyzkum potvrzuje, Ze rozvod u manzeld mimo jiné vede k narGstu fyzickych
a psychickych potizi, zneuzivani navykovych latek, absenci v praci a socialni izolaci.
Z pohledu vefejné politiky je tedy adaptace na rozvod cennym vysledkem rozvodového
vzdélavani.

Zavér

Vysledky pilotaze vzdélavacich programi pro rozvadéjici se rodi¢e ve Spolu pro
rodinu nejsou v dobé publikace textu dostupné, projekt kon&i v dubnu 2020. Soucasné
je ale zfejmé, Ze nebude mozné posoudit efekt samostatné ucasti ve skupiné zplsobem,
ktery je uveden vySe. VétSina klientl se rozhodne soubé&zné vyuzit dalSich sluzeb
Spolu pro rodinu, ke kterym patfi mediace, psychologické poradenstvi, socialné-pravni
poradenstvi, asistované kontakty a dalsi.
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The Application of Honneth‘'s Theory of Recognition
Combined with the Principle of Children‘s Participation
Enshrined in the United Nations Convention on the Rights
of the Child to Children‘s and Young People‘s Experiences
of Parental Separation, Divorce and Family Re-ordering -
Application to Family Mediation

Ann O’Kelly

Introduction

Drawing from a theoretical framework used in a doctoral study of children and young
people’s experiences of parental separation, divorce and family re-ordering in Ireland,
this paper explores the potential for combining Honneth’s Theory of Recognition'® and
the principles of the United Nations Convention on the Rights of the Child (UNCRC)
when working with children and young people (CYP) in the context of family mediation
practice.

The paper begins with an introduction to the Theory of Recognition and is followed
by a discussion of, in particular, the principle of children’s participation as laid out in
Article 12 of the UNCRC.

The application of the framework in the context of parental separation, divorce and
family re-ordering is then explored.

Honneth’s Theory of Recognition

The key components of recognition theory are self-confidence (love); self-respect
(rights) and self-esteem (solidarity). These three types of recognition are central to the
development of autonomous identity and are obtained through reciprocal relationships
with others.

Self-confidence is gained through relationships of love and friendship with family
and friends, which creates the trust that allows individuals to express themselves
without fear of abandonment; the self emerges and recognises the right to exist in
a unique way. Misrecognition in the form of a withdrawal of emotional support
potentially affects individual integrity and leads to negative self-concept.

Self-respect is gained through the individual being recognised as an autonomous
citizen and member of society with legal rights to shape the world around him or her.

"SHONNETH, Axel. The Struggle for Recognition: The Moral Grammar of Social Conflicts. Cambridge: Polity Press. 1995.
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Self-respect is achieved in civil society which offers wider possibility of self realisation
than within a person’s close family and other close relationships. Misrecognition
resulting from the denial of civil, social and political rights leads to an absence
of self-respect resulting in the risk of isolation or stigma.

Self-esteem for individuals comes from being recognised as a valued person within
his or her community; shared esteem creates social solidarity and occurs for individuals
through their relationship to a group, community of society. Misrecognition of one’s
value to a community of solidarity results in undermining of one’s dignity. Honneth’s
Structure of relations of recognition illustrates both modes of recognition and forms
of dis-respect that impact on identity.

Honneth himself identifies the inter-relationship of all three concepts as providing
the structure in which “every member of a society is in a position to esteem himself
or herself, one can speak of a state of social solidarity” and provided us with The
Structure of Relations of Recognition to illustrate his conceptualisation of recognition
and misrecognition."®

Tab. 1: Honneth’s Structure of Relations of Recognition™”

Mode emotional support cognitive respect social esteem
of Recognition

Dimension needs moral traits and abilities
of personality and emotions responsibility
Forms primary legal relations community
of recognition relationships (rights) of value

(love, friendships) (solidarity)
Developmental generalisation, individualisation,
potential de-formalisation equalisation
Practical relation basic self-respect self-esteem
to self self-confidence
Forms abuse and rape denial of rights, denigration,
of dis-respect exclusion insult
Threatened physical integrity social integrity ‘honour’,
component dignity

of personality

"SHONNETH. The Struggle for Recognition..., p. 129.
"7 1bid.
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The United Nations Convention on the Rights of the Child

“[...] the Convention on the Rights of the Child, that luminous, living document
that enshrines the rights of every child, without exception, to a life of dignity and
self-fulfilment.”®

The UNCRC “has adopted an integrated and holistic approach to the rights of
children”"® This has been done through the adoption by the UN General Assembly
of the CRC which was ratified by 193 countries throughout the world, making it “most
universally ratified international human rights instrument”.?° As described in the UNCRC
General Comment the Convention is a unique instrument as it “addresses the legal and
social status of children, who, on the one hand lack full autonomy with adults, but, on
the other are subjects of rights”?!

A number of childhood studies scholars'2'2312 sjtuates the UNCRC as a framework
which might be employed for ethical work with children. For this work, the application of
Article 12 is integral — the right of children to have their views heard and for their views
to be given due weight in accordance with their age. Full adherence to Article 12 of the
UNCRC, however, requires that a number of other relevant Articles, namely 3, 5, 13 and
36 are taken into account.'?>'?6 Lundy has identified barriers to the implementation of
Article 12 within the educational environment and considered that adult concerns fall
into three categories: scepticism about children’s capacity to have meaningful input into
decision making; worry that giving more control to children will undermine authority and
concern that compliance will require too much effort and take time away from education
itself.'?” Sutherland has highlighted similar concerns regarding the implementation of
Article 12 in the family settings: “[iJt is sometimes considered that requiring parents
and other caretakers to listen to the child poses a threat to parental authority and the
ability of parents to discharge their crucial role in protecting children”?® Each of these

" MANDELA, Nelson. Statement by Nelson Mandela on building a global partnership for children [online]. 2000. Available at:
http://www.mandela.gov.za/mandela_speeches/2000/000506_children.htm.

9 Children’s Rights Alliance, p.2.

22DOEK, E. Jaap The CRC: Dynamics and Directions Of Monitoring its Implementation. In INVERENIZZI, Antonella, WILLIAMS,
Jane (Eds). The Human Rights of Children: From Vision to Reality. Ashgate: Surrey. 2011, p. 99.

21 Committee on the Rights of the Child. General Comment No. 12. 2009, p. 3. Available at: https://www2.ohchr.org/english/bodies/
crc/docs/AdvanceVersions/CRC-C-GC-12.pdf.

22H|LL, Malcolm. Ethical Considerations in Researching Children’s Experiences. In GREENE, Sheila, HOGAN, Diane (Eds).
Researching Children’s Experience. Sagel Los Angles and London. 2005.

23BEASLEY, Harriot, BESSELL, Sharon, ENNEW, Judith, WATERSON, Roxana. How are the Human Rights of Children Related to
Research Methodology? In INVERENIZZI, A., WILLIAMS, J. (Eds) The Human Rights of Children: From Vision to Reality. Ashgate:
Surrey. 2011.

24 FREEMAN, Michael. Why it Remains Important to take Children’s Rights Seriously [online]. International Journal of Children’s
Rights Vol. 15 (1), 2007, pp. 5-23. Available at: https://doi.org/10.1163/092755607X181711.

25Q’KELLY, Ann, BRADY, Bernadine Capturing children’s voices in research in accordance with the UNCRC: A Case
Study of Separation and Divorce [online]. Children’s Research Digest. G. Vol. 1 (1), 2014, pp 10-13. Available at:
https://childrensresearchnetwork.org/files/Childrens-Research-Digest-Volume-1-Issue-1-December-2014.pdf.

26 _LUNDY, Laura. ‘Voice’is not enough: conceptualising Article 12 of the United Nations Convention on the Rights of the Child [online].
British Educational Research Journal. Vol. 33 (6), 2007, pp. 927-942. Available at: https://doi.org/10.1080/01411920701657033.

27 |bid, pp.929-930.

28 SUTHERLAND, Elaine. E. Listening to the child’s voice in the family setting: from aspiration to reality [online]. Child and
family Law Quarterly, Vol. 26 (2), 2014, p. 159. Available at: https:/heinonline.org/HOL/LandingPage?handle=hein.journals/
chilflg26&div=19&id=&page=.
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is particularly relevant to work with children and young people in the context of parental
separation, divorce and family re-ordering.

Engaging with Honneth’s Theory of Recognition and the identified Articles of the
UNCRC provide opportunities for mediation practitioners to do this.

The Four Principles of the UNCRC are:
O right to Life and Development,
O right to non-discrimination,

O primary consideration of the child’s best interests,

@)

right to express views.

Honneth’s Theory of Recognition stresses the importance of:

O social relationships,

O maintenance of Identity which is dependent upon the development of:
o self confidence — love and solidarity;

e self respect — obtained through legal rights;

o self-esteem — recognition of personal uniqueness of each individual.

Application to Mediation Practice

The convention has been described by Children’s Assembly of Wales as: “a promise
the international community has made to children in respect of the rights of children”.

The theory of recognition has been described as: “three spheres of recognition,
which, when denied create an impediment to self realization”.'?°

Because parental separation and divorce affects children’s and young people’s
lives, they therefore need to be given a voice in all dispute resolution processes as
a pre-requisite to self-realisation.

Houston and Dolan have provided a model of recognition linked to aspects of social
support'® and have argued that “[...Jsocial support constitutes a practical means of
expressing the re-worked Honneth model in concrete situations involving vulnerable

29 ROSSITER, Amy. Alex Honneth’s theory of recognition and its potential for aligning social work with social justice [online].
Critical and radical Social Work, Vol. 2 (1), 2014, pp. 93—108. Available at: https://doi.org/10.1332/204986014X13912564145762.
B0 HOUSTON, Stan, DOLAN, Pat. Conceptualising Child and Family Support: The Contribution of Honneths Critical Theory of
Recognition [online].Children and Society, Vol. 22 (6), 2008, p. 463. Available at: https://doi.org/10.1111/j.1099-0860.2007.00126.x.
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children and families [and] [w]hen one marries these core elements of social support
theory to the re-worked Honneth model, praxis materialises from moral intention.”®'

This re-working of Honneth’s model provided a good starting point from which to
apply the model to mediation, as illustrated in Table 2.

Tab. 2: Recognition Theory in the Context of Parental Separation and Divorce (O’Kelly,
after Honneth, and Houston, Dolan)

Forms of
recognition

Mode of
recognition

(for CYP

when parental
separation occurs)

Potential
Outcomes

Forms of
misrecognition
(for CYP

when parental
Separation occurs)

Threat to self

Potential
outcomes

Primary
relationships of
love; friendship;
positive regard

Secure
relationships of
love and care
maintained by
parents and other
family members

Enhanced
self-confidence

Damage to secure
relationships with
parents;
With-holding

by parents of
information;
exposure to inter-
parental conflict
and /or domestic
violence

Threat to
emotional,
physical and
ontological
integrity

Reduced
self-confidence;
fracturing of
relationships
with parents;
threat of anxiety,
depression

Legal Rights

Recognition as
an individual
with legal
rights; access
to information;
opportunity

to give views;
involvement in
decisions.

Enhanced
self-respect

Not recognised

as a person with
equal rights e.g

to information;

to legal advice;
opportunity to give
views

Threat to social
integrity

Denial of rights,
exclusion

Acknowledgement
by the community

Validation of status
within person’s
community;
opportunity
provided to
contribute

Enhanced
self-esteem

Lack of validation
by community;
opportunity not
available to
contribute

Threat to social
standing among
peers; threat to
honour and dignity

Shame
and stigma

3'1bid, p. 462.
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In addition to becoming familiar with the Theory of Recognition service providers,
individuals need to be cognisant of the following principles in order to engage in ethical
mediation practice with children and young people as enshrined in the UNCRC:

O philosophical underpinning of organisations and individuals — belief in the right;
O staff training — in the application of Article 12;

O ensuring appropriate conditions;

O endeavour to give due weight to child’s views;

O use opportunities to combat negative views of children.

The UN Committee on the Rights of the Child recommended that all processes in
which a child or children are engaged must be safe; voluntary; relevant; accountable;
age-appropriate; supported by training; transparent; sensitive to risk; and that those
engaged in such work should be provided with appropriate supervision.

Conclusion

Thomas has recommended that in order to utilise Honneth’s theory of recognition
to understand issues relating to children and young people, we need, initially, to look
at children not only as recipients of care and affection, but also as givers of care and
affection, and as rights bearers and rights-respecters; and as members of a community
of solidarity based on shared values and reciprocal esteem.® Thomas posits the view
that broader society level questions need to be asked about how children are cared
for, how their rights are respected and in what ways they are valued as contributing to
general society good.

The aim of this paper is to contribute to this discussion.
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Mediace a peer-mediace jako zpusob reseni
konflikt ve Skole

Mgr. Eva Riitova's?

Skola jako pfirozené misto vzniku konfliktu

Skola je mistem, kde se protina mnoho Zivotnich ptib&hd. Kazdy den se v ni potkavaji
pfedevSim ucitelé a Zaci, ale do spoleCného prostoru pfimo i nepfimo vstupuji dalsi
postavy — rodice, vrstevnici, sourozenci nebo tfeba i sousedé. Na malém prostoru tak
do sebe narazeji odlisné nazory, pfistupy, hodnoty nebo aspirace. Kazdy chce pro sebe
nebo své dité to nejlepsi a pro kazdého je nejlepsi néco jiného. To samoziejmé pfinasi
i konflikty. Ty mohou byt zjevné ¢i skryté, individualni nebo skupinové, ale vzdy maji vliv
na Skolni atmosféru, ovliviiuji podminky uceni, zdravi i mezilidské vztahy.

Rika se, Ze konflikt je koFenim Zivota — to plati ovéem za predpokladu, Ze se lidé
nakonec domluvi. A k tomu, aby se domluvili, mize poslouzit pravé mediace.

Mediace je jednou z osvéd€enych metod FeSeni konfliktd. Uplatnéni nachazi pfi
soudnich sporech, v rodinnych, sousedskych, pracovnich &i osobnich vztazich. Dobfe
ale mGze fungovat i ve Skole. Jde o efektivni metodu, jak zmirfiovat napéti ve Skolnich
kolektivech a jak budovat lepS$i vztahy mezi u€astniky Zivota ve Skole.

Mediace je nastrojem, ktery pomaha ucastnikim Zivota ve Skole lépe se
slySet — 1épe se domluvit.

Podoby $kolni a peer-mediace v CR

V Ceské republice neni dosud mediace a peer-mediace b&Znou sougasti Skolni
kultury. V minulosti bylo realizovano jen nékolik malo — vétSinou projektovych (tj. téZzko
trvale udrzitelnych) — snah o jeji zavedeni. Vétsi ¢ast z nich cilila na vyuzivani mediace
jako externi sluzby.

V prostfedi ¢eskych Skol se mizeme setkat se tfemi modely vyuzivani mediace.
S mediaci jako sluzbou poskytovanou externim mediatorem, s interni mediaci skrze
vyskoleného mediatora z fad pracovnikl Skoly i s komplexnim programem obsahujicim
zapojeni zaku v rolich peer-mediatora. Tyto tfi modely Ize pojmenovat podle role Skoly
na Skale pasivni — aktivni u¢astnik procesu feseni konfliktt jako:

133 Manazerka a metodidka programu Mediace ve $kole, Ufad vlady CR, Odbor pro socidlni zadlefiovani (Agentura),

rutova.eva@vlada.cz, www.mediaceveskole.cz.
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O Mediace do skol,

O Mediace na Skole

O Mediace ve Skole.

Pouze Mediace ve Skole umozniuje bezpecné zapojeni zaku v roli peer-mediatoru.

Externi mediace (Mediace do skol)

Externi mediace je sluzba, kterou Skole poskytuje mediator z prostfedi mimo $kolu.
Tato forma vyuziti mediace je vhodnou volbou v situacich, kdy se Skole nedafi vyreSit
konflikt svépomoci. Mediace zde ma zejména intervenéni charakter. Skola je v roli
pfijemce/objednatele sluzby.

Vyhodou je dostupnost sluzby na trhu. Externi mediator nemusi byt odbornikem na
Skolni problematiku a nemusi byt vzdélany a zkuSeny v oblasti $kolni mediace (ktera ma
sva specifika). Pfinosem je moznost pozitivniho vlivu na vnimani konfliktd ¢i moznosti
komunikace; Skola ziska zkuSenost, ze konflikty Ize FeSit efektivné i tehdy, kdyz je
odpovédnost za jejich feSeni ponechana stranam sporu.

Nevyhodou je zavislost Skoly na externich zdrojich podpory — at uz na externim
mediatorovi, nebo na financich, které na pokryti jeho sluzeb musi alokovat.

Skol, které externi mediaci vyuzivaji, zatim neni mnoho. | ob&asna poptavka ale
nasveédcuje, ze mediace se jako efektivni nastroj pro feSeni konfliktd dostava také do
povédomi skol.

Interni mediace (Mediace na Skole)

Interni mediator je pracovnik Skoly, ktery je vzdélany a zkuSeny v oblasti Skolni
mediace. Také interni mediace ma pfevazné intervenéni charakter, ovSem v pfipadé
plného vyuziti jejiho potencialu zasahuje i do oblasti prevence. Skola je zde v roli
aktivniho poskytovatele a zaroven pfijemce sluzby.

Interni mediace je pfilezitosti, jak vyuzit vnitfni kapacity Skoly. UCitel-interni mediator
vyuziva své dovednosti nejen pfi vlastnich mediacich, ale i pfi své pedagogické
praci. Svym novym pfistupem ke konfliktdm i zménou komunikacniho stylu inspiruje,
popt. kultivuje prostfedi kolem sebe. Pokud je takovych ucitelG-mediator( ve Skole vice,
potencial dopadu se zvySuje.
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Funkéni interni mediace klade nemalé naroky na pracovnika i $kolu. Aby mohl interni
mediator ve své Skole mediace poskytovat, potfebuje od vedeni $koly vytvofit podminky:
vhodny fyzicky prostor (kde budou mediace probihat), ¢asovy prostor (Uprava stavajici
naplné prace a jejiho ¢asového rozvrhu) i pfipadné financni zajisténi (pokud mediace
presahuji béZnou pracovni naplf). Pro vyuzivani sluzeb interniho mediatora je rovnéz
klicové, aby lidé ve Skole byli obeznameni o moznostech a limitech mediace.

Chybi-li pevné procesni zakotveni a zakladni povédomi o metodé ze strany vedeni
Skoly, pedagogického sboru, zaku i rodiéu, k vyuzivani sluzeb interniho mediatora ve
Skole obvykle nedochazi. Jeho ¢innost se omezuje na uplatiiovani dil¢ich mediacnich
dovednosti pfi své bézné vychovné Cinnosti.

Poskytovatelé vzdélavani pedagogickych pracovnikd v mediaci by proto méli uz ve
své nabidce popsat nejen prinosy, ale i pfedpoklady uplatnéni nabytych dovednosti
na Skolnim pracovisti. Stejné tak by v prdbé&hu kurzG méli pfipravovat ucitele na
vyjednavani podminek s vedenim Skoly pro své pusobeni v roli interniho mediatora a na
osvétoveé aktivity, které pomohou aktivizovat Zaky, kolegy i rodi¢e pro védomé vyuzivani
mediacnich sluzeb.

Interni mediace ma sva specifika, protoze mediator své klienty zna (kolegové, zaci,
rodi¢e). Trénink interniho mediatora by tak mél obsahovat i dikladnou pfipravu na tento
aspekt jeho prace.

Je-li vzdélavani ucitell realizovano bez vymezeni podminek a predpokladu
pro skute¢né vyuziti mediace ve $kole, mUze dochazet k frustraci z nenaplnéného
ocCekavani. A tim i k zaseti nedivéry v mediaci jako nastroje, ktery je pro Skolni prostredi
vhodny.

Mediace a peer-mediace jako nastroj zmény vztahové kultury
(Mediace ve Skole)

Mediace ve Skole je komplexni a dlouhodoby program, ktery cili na trvalou zménu
vztahové kultury. Jedna se o program udrzitelny: Skoly jsou postupné& zmocriovany
v kompetenci komunikace a feSeni konfliktd a v osvojovani media¢nich dovednosti.
Dokazi tak konflikty lépe zvladat svépomoci a nejsou zavislé na dalSich zdrojich
podpory.

Ve Skole jsou aktivni mediacni a peer-mediacni tymy, jejichz napln i forma prace se
li5i podle potfeb, typu a kultury Skoly. VSichni u€astnici Zivota ve Skole maji zakladni
povédomi o mediaci i rolich internich a peer-mediatorl. Znaji podminky, moznosti
i limity jejiho vyuziti.
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Mediace ve Skole ma preventivni i intervenéni charakter. Umi FeSit eskalovany
konflikt, ale dokaze jej také zachytit dfiv, nez preroste do vétSich a hufe feSitelnych
rozmért. Pomaha kultivovat komunikaci, umoznuje rlznym skupinam se slySet,
pracovat se vzajemnymi odliSnostmi, ucit se a podporovat toleranci, sebereflexi.

UcCitelé vyskoleni v mediaci nevyuzivaji tyto dovednosti pouze pfi vlastni mediaéni
praxi, ale opiraji se o né také pfi svych béznych €innostech ve Skole (vzdélavaci,
poradenska &i vychovna). Z4ci si je zase odnasi na dalsi stupné vzdélani & na pracovni
trh.

Skola je zde v roli aktivniho hybatele procesu zmény vztahové kultury.

Podminky a predpoklady

Zakladni podminkou implementace mediace a peer-mediace je zapojeni celé Skoly
— od zfizovatele a vedeni Skoly pfes pedagogicky sbor, $kolni poradenské pracoviste,
zaky az po rodie. Kazda z téchto skupin potfebuje jinou formu vzdélavani i podpory.
Zaci-peer-mediatofi potfebuji podporu ugitelt-internich mediatord, davéru spoluzaka,
rodiu i ostatnich pracovniku $koly. Ugitelé-interni mediatofi zase potfebuji podporu
od svych kolegu a pfedevsim od vedeni skoly. Vedeni $koly potfebuje duvéru ze strany
zfizovatele a rodi¢l. Rodice potfebuji informace, diky kterym mohou davérovat Skole pfi
zavadéni zmény a podporovat své déti v rolich peer-mediatoru.

Program Mediace ve $kole Ize pfirovnat ke stavbé domu. Kdyz vynechame zaklady,
dim spadne. Kdyz nevsadime dvefe, dim nejspi$ vydrzi, nebudeme se v ném ale
citit bezpe¢né. Zapojeni zakd v roli peer-mediatord je proto odpovédné pouze za
predpokladu kvalitni a UpIné stavby celého domu — pfipraveného bezpe&ného prostredi
Skoly, které splnuje tyto nezbytné podminky:

O Vedeni Skoly rozumi mediaci, zna jeji moznosti i limity.

O Pedagogicky sbor, Skolni poradenské pracovisté, rodi¢e i spoluzaci jsou do
procesu zapojeni, rozumi mu a podporuji jej.

O Interni mediatofi Skoly absolvovali mediacni vycvik v rozsahu min. 100 hodin.
O Mediace je zapracovana v kurikularnich a organizacnich dokumentech skoly.
O Ve $kole existuje manual posloupnosti krokll a nastrojd feSeni sport (se zapojenim

peer-mediatord, internich mediatord, Skolniho poradenského pracovisté i vedeni
Skoly).
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O Naplné roli peer-mediatorl a internich mediatort jsou pojmenovany a rozdéleny.
0 Skola ma vymezeny prostor a zorganizovany ¢as pro media&ni praci.

O Ve Skole je zavedena pozice interniho mediatora, ktery pecCuje o tym
peer-mediatorl (mj. v oblasti psychohygieny zaku v jejich novych peer-mediacnich
rolich).

O Ve Skole probihaji pravidelna setkavani mediac¢nich a peer-mediaénich tymda.

O Interni mediator pravidelné superviduje peer-mediatory (bez pribézné supervize
se pfinos peer-mediace mze snadno proménit v zatéz pro jeji nositele).

0 Skola zajistuje informace o mediaci ve §kole a realizaci tréninkt pro nové zaky.

o Skola aktivné spolupracuje s ostatnimi zapojenymi $kolami v programu (motivace,
podpora, intervize).

0 Skola provadi nebo zajistuje priib&éznou auto/evaluaci.

Komplexni a dlouhodoba podpora v procesu implementace mediace a peer-mediace
klade vysoké naroky nejen na Skolu, ale i na odborniky, ktefi program zajistuji.
Nekompetentni prace se 8kolou muze mit negativni dopad zejména na
zaky-peer-mediatory. Mohou se stat terci nevrazivosti az Sikany ze strany spoluzaki,
mohou byt pfetézovani, ¢i naopak prehlizeni ze strany neinformovanych ugitelU.

Bez odbornych znalosti a prace s prostfedim konkrétni Skoly nelze peer-mediaci do
Skoly zavadét. Nezkusenost a hlubs$i neznalost problematiky $kolni mediace €i procesl
ve Skole mize poskodit nejen samotné peer-mediatory, ale narusit i vztahovou kulturu
tfidnich kolektivl ¢i dokonce Skoly. V neposledni fadé ma neodpoveédné experimentovani
za nasledek nedlvéru v metodu mediace.

Ostrivky pozitivni deviace

Skolsky systém neni kontinent. Spi§ jej Ize pfirovnat k souostrovi né&kolika tisic
rozmanitych ostrovl. Na kazdém jsou trochu jiné podminky, feditel kazdé Skoly se
do znacné miry autonomné rozhoduje, co se na jim spravovaném Uzemi ma a bude
dit. V ramci $kol je odliSné organizacni zaji$téni a z hlediska dynamiky je kazda
Skola jedineénym modelem. Zajistit hromadnou kvalitativni zménu v celém — znac¢né
decentralizovaném — systému a v kratkém ¢ase neni dost dobife mozné.

| program Mediace ve $kole vznikl puvodné jako pilotni projekt pro nékolik jednotek
vybranych $kol. Vznikal od roku 2015 pod Agenturou pro socialni zaglefiovani p¥i Uradu
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vlady CR jako sou&ast komplexniho projektu Kampari proti rasismu a nasili z nenauvisti.
Projekt podporoval n&kolik riiznych cilovych skupin. Skoly byly pro projekt identifikovany
jako misto, kde konflikty pfirozené vznikaji a odkud se poté, pokud se s nimi nepracuje,
SiFi i za jejich zdi. Také jako misto, kde je mozné ucit ¢ast populace, budouci dospélé,
konstruktivnimu feSeni konfliktd.

Od ukonceni projektu uplynuly vice nez dva roky a z puvodné pilotniho projektu
je dnes funkeni, jiz témér sebe-udrzitelny program, ktery je diky kontinuité prace dale
rozvijen a vyhodnocovan. Na vSech péti zapojenych pilotnich $kolach ve Sluknovském
vybézku funguji mediacni a peer-mediacni tymy a mediace se postupné stava pfirozenou
soucasti zivota téchto Skol.

Jako v celém Skolském systému i v ramci téchto péti Skol najdeme mediacni ostravky
raznych podob a velikosti. Néktefi peer-mediatofi ovladaji vSechny faze mediace
vCetné sepsani dohody a maji za sebou i desitku mediacnich kauz. Jini vyuzivaji
zejména techniku facilitace a pomahaji tfidam pfi skupinovych diskuzich. VétSina
peer-mediatort vyuziva dil¢i mediacni dovednosti pfi bézné komunikaci. Jsou vice
senzitivni ke konfliktlim, vnimaji atmosféru ve své tfidé a znaji nastroje a postupy pro
prevenci ¢i intervenci konflikta.

| ugitelé pristupuji k roli interniho mediatora rizné. Néktefi jsou primarné podporou
peer-mediatoriim, jini se soustfedi na zefektiviiovani komunika¢nich procesu ve
Skole. Spole¢na je pro né chut se mediaci ve svych Skolach vénovat a dale ji rozvijet
s védomim, Ze jejich energie a ¢as nejsou prostym vydajem, ale investici.

... pohledem peer-mediatort

,Na nasi Skole uz nékolik mediaci probé&hlo a byly uspésné. Minuly rok mediacim
nikdo moc nevéfil, ale tento rok uz za nami spoluzaci z rdznych tfid chodi sami, jestli
bychom jim nepomohli. Déla nam radost, délat radost nékomu jinému a pomoct vyfesit
konflikt mezi dvéma stranami. Kdyz se nam mediace povede, jsme pak nabiti pozitivni
energii a vime, Ze jsme udélali dobrou véc.”

»-..Néktefi z naseho peer-mediacniho tymu ani ve vycviku nebyli, ale pfesto u nas
funguji jako mediatofi a uc¢astni se schiizek — uci se od nas.”

,Urcité nam kurz a cely tento projekt zménil pohled na konflikty, vztahy mezi lidmi,
v rlznych problémech. Naucili jsme se, Ze je dilezity udrzet si chladnou hlavu za
kazdé situace, coZz znamena i tfeba, kdyz se my sami hadame. Dokazali jsme si, Ze
nestrannost, ktera se vyuziva v mediaci, je ob¢as i v normalnim Zivoté opravdu dulezita.
Vice si v§imame lidi, ktefi maji néjaky problém, a snazime se vymyslet zpusob, jak jim
pomoci. Naucili jsme se vcitit se do lidi v nasem okoli a snazime se pochopit, jaka pro
né dana situace je.”
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,Podle mé je Skoda, Ze mezi lidmi neni mediace tak znama, vSichni vselijaké
malickosti feSi hadkou, a pak se na sebe vzajemné naStvou, pfitom mediace by
v téchto pripadech postacila. U nas na Skole se tento zplsob resSeni konflikti uchytil,
a ja doufam, Ze to bude tak i nadale.”

~Musim fict, Ze se mi tento styl FeSeni konfliktu libi...Nemusi to byt jen konflikt...,
lidé si mezi sebou muzou také néco rict — kdyz si v nééem nerozumi, mohou si to
Iépe vyjasnit...a myslim, Ze diky tomuto stylu reSeni konfliktu se dokazeme dohodnout
normalné, fict si vse z o¢i do oc¢i a ne nékde na internetu...Mediace mé naucila...si v§imat
lidi okolo sebe...a porozumét jim...a vcitit se do jejich situaci...a pomoct tém lidem...z té
blbé situace se dostat...Jsem rada za tenhle styl feSeni konfliktu...podporuju...a doufam,
Ze se mediace roznese dal.“

Vsechno jde, néco ale pomaleji, nez bychom si prali

Inovace zakonité vyzaduji investici. Bohuzel je financovani inovaci ve Skolach
limitovano povolenou délkou realizace projektt zejména z grantt Evropské unie. Ta je
obvykle krat$i, nez jaka je doba potfebna pro to, aby se nova metodika vyvinula, ovéfila
jeji prijatelnost, pilotné oveéfila na vzorku skol za sledovani vystupl a vysledkd, a pak
teprve byla nabidnuta dalSim Skolam.

Ani mit hotovou metodiku ,v ruce“ nestaci. Pro praci na vice Skolach je tfeba vice
zkusenych lektort, mentord, priivodcu apod. | kdyby se nasly finanéni zdroje na podporu
vSech Skol, nebude se dostavat téch lidskych. To muze snadno vést k frustraci a snaze
najit ,alespon néjaké” feseni.

Pokud se inovace tyka napf. zpusobu vyuky nékterého Skolniho predmétu nebo
i zplsobu komunikace mezi Skolnimi aktéry, prostfedi Skoly asi takovy polo-experiment
snese. V pfipadé Mediace ve Skole, respektive peer-mediace, se ale inovace ,testuje
na détech, a to je zcela nepfipustné. Nova role ve tfidé ve vztahu ke spoluzakuam
a ucitellim, pocit odpovédnosti a také nové situace a informace, které zatézuji détskou
dusi, to neni prostor pro rychla feSeni a zbrklé pfijimani atraktivnich novinek. Zavedeni
peer-mediace do Zivota konkrétni Skoly zpisobem odpovédnym vuci détem je projektem
na nejméné t¥i roky.

Z téchto dlivodu nelze o¢ekavat, Ze se program Mediace ve $kole masivneé rozsiti po
Ceskych Skolach béhem nékolika let. Kdyby byly podminky idealni, je mozné uvazovat
o jedné dekadé, spiSe ale o dvou. A podminky obvykle idealni nebyvaiji.

Proto je vhodné uvadét mediaci do Skolniho prostfedi postupné. Mediaci do Skol
(externi mediaci) postaci osvéta vedeni Skoly a jednoducha procesni opatfeni, Mediaci
na Skole (poskytované internimi pracovniky $koly) pomuZe informovanost vSech
aktérd o jejim pFinosu, specificich a limitech a kvalitni pFiprava ze strany poskytovatel(
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vzdélavani. Mediace ve Skole (se zapojenim peer-mediatortd) vyzaduje védomé
rozhodnuti o pfijeti odpovédnosti za (byt prorustovou) zatéz déti a zajisténi komplexni
odborné podpory.

Zmeény ve Skolach probihaji pomalu, presto viditeIné. Na vyuce ve vétSiné Skol
jsou patrné prvky kooperativni vyuky, badatelsky orientovanych aktivit nebo prace na
samostatnych projektech zak(. Kdyz budeme trpélivi, Cas Mediace ve Skole urcité také
prijde.
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Child-Inclusive Family Mediation under the

Microscope'?*
Robin Brzobohaty, Adrienne Cox, Ann O’Kelly, Janet Mueller, Lesley Allport,
Rachael Field

Introduction

Robin Brzobohaty: Good afternoon, ladies. Welcome, and thank you for being
part of this panel discussion. We will cover several areas connected with child-inclusive
family mediation. My hope is your answers and expertise would help us all to be clearer
about specific issues. All questions will be open to all of you so feel free to answer
whenever you would want to.

Should children be involved in mediation at all?

Robin Brzobohaty: First things first: Should children be involved in mediation
at all?

Ann O’Kelly: Forms to the children’s views would need to be taken into account.
However, in general, if parents are considered to be suitable for mediation, some further
screening might need to be done in order to ensure that parents will be able to respond
to their children’s needs. So yes, | think to offer as much as possible that children will be
included would be what | consider to be good practice.

Adrienne Cox: In my experience, | certainly think that the starting point is that all
children should be offered the opportunity to have their voices heard. However, the
reality is that very often when we are speaking to the parents first of all about this
possibility, there is often something that | might hear from them that will make me think
that it would not be a good idea. So | make a judgment in each case as to whether | think
it is appropriate for me to invite the children to meet with me. Obviously, sometimes if
there is the use of safety and child protection concerns, then usually, my assessment will
be very quick in terms of deciding whether it is suitable. However, there are often more
very subtle things that you might hear from the parents and it comes back that actually
you get a feel for what they say in response to your questions about it, that they are not
going to be open to what their children’s views are. So if they are not going to be open
at all to what their children‘s views are, | think there is a risk potentially of then meeting
with the children asking them to share their views knowing that the parents or one of the
parents are very closed. Because that can be, depending on the circumstances, that

34 This contribution is made by the transcription of the panel discussion among the authors realized as part of the conference
program on the 22nd of May 2018.
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can be more damaging. So | think we just have to be very aware that it is not just what
we would say a panacea. It is not something that should happen in every case. We have
to be very careful that it is appropriate and safe.

Rachael Field: | agree. | think it can be really transformative for children to have the
opportunity to have their voice heard and it can make a big difference to arrangements
that are made about them. However, | think we cannot make assumptions. | have heard
it said several times over the last two days that children have the right to refuse. They
can always say no. So | do not know that in situations of domestic violence and child
abuse, if there is pressure from a perpetrator of violence for a child to participate and
to say certain things that the child would be able to say no safely. So | do not think we
can make assumptions about that. It is not a simple answer to that question — it could
be a very complex answer. It is a privilege to sit with such experienced people, but
many people in Australia, in particular who are mediating in family mediation, are not
as experienced as everyone in this room and | think the judgment that Adrienne talked
about is part of the artistry of practice. You would have an intuition you can pick up things
and hear things that the less experienced mediators might not be able to. So | think that
is that something to be cautious about as well — that certain levels of experience and
expertise are needed to make the sorts of judgments around safety in this context.

Lesley Allport: Yes, | absolutely agree with all that you are saying about a right,
fair and proper consideration about whether this is going to be a helpful thing for the
child. I am also working in family mediation. So | think the point | wanted to make was
that the overview that Adrienne has given to us this morning of the new standards
about child-inclusive mediation | think reflects a sea change in the UK. It is not to say
that every child should be involved in the mediation process, particularly if they do not
want to be, but that there is a move to not so much that being the default but certainly
the default being that this is considered. So | think that that is the change. It should be
firmly on mediator's agenda to be thinking about whether this is a good situation for
the children to be involved in and to be making parents aware of the opportunity. So all
those detailed standards reflect a sea change.

Risk assessment

Robin Brzobohaty: So is it that the first step should be at least to think about
whether this case is the particular one where children should be involved? Should it be
something like a requirement?

Lesley Allport: That should be part of the initial discussions that mediators are
having with parents when they come to consider whether they want to use the process
and part of the process is that there is an opportunity for children to have their voice
heard.
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Robin Brzobohaty: And the question is, and maybe Rachel you have mentioned
it in the debate, the question is who should be the one who will assess the risks for
children and the parents? Should it be a mediator, or should it be someone else? What
do you think?

Rachael Field: | guess it depends on the case. If an initial assessment has to be
done by a mediator or an intake person, well, | think, as Adrienne mentioned during
the dinner yesterday, that she does not see herself as a risk assessor. So she can do
a preliminary risk assessment, but if it is a problematic case, it is probably wise to
bring in other expertise. And | guess the model | talked about yesterday recognizes the
different sorts of expertize that are needed to have a safe model of family mediation
where there is domestic violence. So | suppose mediator or an intake officer would
do an initial assessment — best practice might be to do this. And then bring in other
expertise to do a safety and a more serious risk assessment if they have concerns.

Lesley Allport: | agree with that, but | think that in the UK we have a lot to learn
from the model that you were putting forward. So | think that is a lot of work of different
agencies and people of different expertise working together in a much more common
way than we do at the moment. However, | think the idea of an initial meeting and then in
the past further meetings with support from different agencies before people get to the
mediation, so that when they do get to mediation, they can make the best use of their
opportunity, it is a really helpful forum for us to be thinking about. However, we would
face the same problem with resources.

Ann O’Kelly: | suppose in part what is really important in those situations is to have
supervision or a supervisor at hand with whom one can discuss whether or not it is safe.
Especially when it appears somebody needs to disclose the concerns that one might
have or to take the situation to a supervisory meeting in order to have back up for the
mediator as well as for the family. Because | suppose we do not have the luxury of the
model. | expect that perhaps it is not really available to have a back up from a model
like that. But | think, from Rachel’s presentation yesterday, what is really important for
all of us is to make contact with experts in the field of domestic violence. Then we can
call upon them to discuss issues that we might have in mediation in order to ensure
safety and to offer support for clients who decided to engage with mediation but may
need extra support for themselves as well. | think in our discussion over dinner, and
the other night, we also recognised that perhaps at times the alternatives to mediation,
which might be the court, do not perhaps serve families very well either. So again, it is
about balancing, and | think we all recognise that at times a couple or somebody who is
a victim of domestic violence would be better with an advocate to speak on their behalf
rather than having to face the perpetrator to work in that way.

Adrienne Cox: Yes, | was just going to carry on from what | was saying. As mediators,
of course, we are assessing risk all the time because we do it from the moment we first

take the phone call to the very end of the mediation. However, that is assessing risk in
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terms of whether mediation is suitable. Nevertheless, we cannot do this every time. For
example, | think of particular mediation. There was an allegation that the father was an
alcoholic and that he kept vodka bottles or whatever the bottle was in the car and he
would drink and drive with the children. He said that was not the case. However, mum
felt that it was. So as a mediator, | cannot assess that risk. | cannot say whether it is or
is not happening, whether he has committed that, whether he is an alcoholic. So that
is where we need to be able to call on other experts ideally. In that particular case with
these parents, we did talk about whether we should be or whether they want to appoint
an independent social worker. Because an independent social worker would be able
to assess the risk. So had they done that and had the social worker assessed the risk
and produced a report, | would have then receive that report. And then | could have
carried on the process of mediation with a conclusion. Was this person going to present
a risk to the children or not? So | would have taken the social workers assessment. So,
unfortunately, with all these things, there are cost indications, and we looked into the
cost of an independent social worker because they were not within the court system
for a family. So they decided it was too expensive. So the mediation came to an end
because | was not able to help them put in place arrangements that unsupervised
contact. | could not do that because | had to — on the side of caution — | have to accept
what mommy's said about the father because, if | did not do that, then | could potentially
be helping them put in place arrangements that are not safe — potentially. However, it
was all allegations at that point. However, that is the limitations when you are working
outside of formal risk assessment or the court process.

Janet Mueller: | think you have said some of the things | was going to say, but | think
about an interesting model in a Centre in New York that does screening for domestic
violence. So then if pass or there is signs this basic screening that there might be
domestic violence, they have a collaboration with the domestic violence workers in their
community. And | think that it is a great model also to think about what other kinds of
support we need. Because if we have a domestic violence situation, than certainly one
has to be concerned about with children. | mean, there is a lot of other issues that may
come up as well — other types of assessment for children. In the mediation community,
we do not necessarily have great relationships with external professionals. | think it is
something we could work on.

Public fundings support for family and child-inclusive mediation

Robin Brzobohaty: NezZ se pfesuneme dal od tématu domaciho nasili, je néco, co
nékoho z publika napadlo a chce se zeptat?'*®

%5 ]s there any question from the audience before we move to another issue?
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Publikum: Chtél jsem se zeptat, zda nejenom v Cechéch, ale i v zahraniéi méate pfi
rodinnych mediacich néjakou podporu ze strany statu nebo zda mate vice mediaci, kde
financ¢né participuji rodice?'%®

Adrienne Cox: Yes, sir. As | was saying this morning, there is some state support
for mediation, but it is means tested, and capital tested. So you have to fall within those
limits at those financial limits. So if you do, then mediation is completely free. If you do
not, then you have to pay. So each mediation practice has its own mediation rates. Also,
it depends upon where you are in the country. In the UK, so London mediation rates are
much more expensive then if you work around the country. So yes, we do have some
support, and we would always say we would like more state support than we are actually
getting and we feel it is very limited. So we feel many people are denied assistance in
mediation because they fall just over. So they are a little bit too much to get legal aid, but
they do not have the funds to pay privately.

Rachael Field: In Australia, we have family relationships centres, and they provide
three hours of mediation free for anyone. So you do not, you are not means tested on
that, and most centres will also have a follow-up mediation for free or perhaps some
small contribution by the parents. So that is at least a good thing in Australia. So legal
aid — we have the same problems as the UK that it is very limited and it is means tested.
There is a model of family mediation used in legal aid that is legally assisted. So the
parents, if they are lucky enough to be eligible, will have access to that.

Ann O’Kelly: We are very lucky in Ireland — we have a free at the point of delivery
Family Mediation Service which is provided through the Department of Justice and
Equality and that provides a very loose timescale in terms of how much — it's really
according to how many hours that couple might need. So obviously, since the introduction
of child inclusive mediation, that number of sessions has increased perhaps by at least
two additional sessions. Some couple requires perhaps shorter time — perhaps three
sessions of mediation. Others might need 8, 9, 10, and whatever it goes according to
the need of the family. However, as it is a much sought after service the reality for some
people are long waiting times for in order to access it.Some people decide perhaps not
to wait, and if they can afford, they can use a private practitioner in mediation as well.
However, the service is very well used and quite highly regarded in the country by legal
services and the judiciary.

Janet Mueller: In the USA, it is different in every community. Even within one
state, each local court may have different rules and different availabilities, so some
courts have court-appointed mediators for family cases, but there are plenty of others
who do not. It is just not really consistent in the United States. So | would say there
also are some concerns from the mediation community that sometimes the in-house

13 | would like to ask whether there is any state support for family mediation in your countries or are there more private commercial
family mediations?
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court mediators become very evaluative and so it really — the in-house court mediators
sometimes just use a process that is very similar to a court process and feels very
distant from mediation. While it may be free, it is not always what most mediators would
call co-mediation. So there are some struggles there as well.

Lesley Allport: | would like to add from what Adrienne has said about assessing on
the eligibility for legal aid individually. So one of the dynamics that can occur is that there
is a person who is paying, and one person is legally aided, which can add fuel to the
conflict that's already there. The other thing is, that although as we heard this morning,
the Ministry of Justice is strongly promoting mediators meeting with children, the legal
aid agency has not caught up with that yet, so there is no payment for the mediators
meeting with children. It presents another issue for us we have to deal with.

Robin Brzobohaty: /f you do not mind, Lesley, what about the model you have
described before in your contribution? Is it paid by the governmental agency or by the
parties — who pays it?

Lesley Allport: The educational needs? That is paid for by the local authority.
So mediation providers will contract with the local authority. And every time there is
mediation, case is to be approached by the parents and then they will go to the local
authority to approve the case going ahead. And then there is a payment on a case by
case basis. So for a special educational needs, mediation parents do not need to pay
at all — which is good.

Free of charge or by parties paid mediation?

Robin Brzobohaty: The question is whether the mediation should be paid or free
of charge. There was a kind of discussion even during the dinner. Janet, | know you
were in charge of the Mediation Center in Dayton, Ohio, for many years, and there were
significant numbers of cases referred to mediation. What was the number?

Janet Mueller: Probably, last year, we had almost 2 000 referrals to mediation and
mediated not quite a 1 000 cases.

Robin Brzobohaty: These were free of charge mediations?

Janet Mueller: They were. We are part of our local government, and we have
a number of contacts with organizations to fund our mediation service. Courts contribute
part of their filing fees to pay for court-connected mediations, and then we also have
some grants to support our policy and community project and then some funding from
our local government.
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Robin Brzobohaty: In terms of family mediation or child-inclusive family mediation,
do you see any gains or risks of having free of charge mediation?

Janet Mueller: Well, the people who come to us for family mediation actually have
already paid the court. So this is just considered part of the services of the court.
So there is a filing fee when they file for custody or changing in the parenting schedule.
So there is some commitment just not specifically to the mediation centre. However,
| think it is an interesting question of whether paying for something makes you value it
more. So that is certainly an ongoing discussion in the States.

Rachael Field: Over the dinner we were also talking about — obviously this was
a long dinner — we were also talking about a family dispute resolution clinic that we set
up at my university. So when we set it up last year, we were thinking should we charge
people something to come along. We wanted to do it pro bono so to have giving back
to the community and using our expertise in the university. However, we did not want
people to take it for granted or not to show up or not to value it because it was free. The
decision was made to charge a nominal fee fifty dollars for an intake and then a hundred
dollars the mediation, which is much less than a private mediator would charge them.
They would charge three times that much.

Robin Brzobohaty: But overall, or in general, do you see any advantages of having
the mediation as paid service instead of free of charge service?

Adrienne Cox: In my experience, | used to work for a legal aid mediation provider, so
the majority of the work | was doing there was with legal aid. And there was a tendency
for people to just not turn up specifically to their intake or assessment meetings.
I do not know whether there is a culture in our country that people are used to getting
benefits — the welfare state benefits. So there is an element of ,Well if | do not turn
out it does not matter. And | do not have to tell them | am not turning up. They won't
mind if | don’t turn up.” However, it did undoubtedly used to happen in a fair amount.
It may be because of the way it was set up with that particular mediation provider.
Maybe the clients did not feel committed at that point. So that may be an issue with the
administration in that particular company. However, from talking to other people — other
mediators — | think that this was not too infrequent. | think it did happen. | do private
work, as | said. So in the five years that | had my own mediation practice, | have only had
one person that did not turn up. So | think that may again be something about how it is
set up because they deal with me, so they kind of feel obliged. | think they think sort of
»1 don‘t want to let Adrienne down.” So | get very apologetic e-mails sometimes to say
»1'm really sorry Adrienne, | can‘t make my meeting tomorrow or whatever it is.“ However,
as | said, only once did somebody just not turn up at all. So | think there is a lot to do in
how it is set up in practice and so on. However, | think there is undoubtedly an element
that | have seen —if it was free, my experience tells me that people are not so committed
and if they are paying perhaps, they take it more seriously. However, it is controversial,
and | can imagine that everyone's experience is different.
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Ann O’Kelly: | suppose as we have free of charge mediation, at the point of delivery,
and | emphasize that because it is coming from the taxpayer — same way we just have
school services and everything else. | suppose our service is very well established as it
was set up in 1986 that was more than 30 years experience of this. People only contact
the mediation service — our administrative staff is very well trained in the contracting
process with people before they come to the service. So as | said, there are waiting
lists so we often have people who might be really requesting an urgent appointment.
So, in general, we do not have problems with people attending, and we might have
cancellations, but people are required to give some number of days notice so that
another couple enters the service. So | think that if it would be means tested, then
the problem would emerge. Because what Leslie articulated would be very prominent,
because we might have one half of the couple being in opposition to paying when the
other is not and it can create more conflict for the couple. So | would personally hate to
see a change to means-tested service because | think separation is difficult enough, it is
financially difficult and all of those things. To at least give people a safe place where they
can come for whatever amount of time they need in order to sort out as much as they
can, | think is a really valuable and good service. So | would hope that Ireland would
continue to keep that the way it is.

Mediator’s supervision

Robin Brzobohaty: There has been an issue of supervision. You mentioned it,
Adrienne, today, that you think that it is similar in the Czech Republic or quite normal
that we are having our supervisors assessing mediators. However, it is not, in fact. It
depends on the kind of practice. So the truth is that for example, in our country, the
most recognized way how to do mediation is being a registered mediator. However,
according to the Mediation Act, there is no requirement for having a supervisor. Even
during the exams for the registration, the issue of supervision is not on the table, so it is
not something like the norm. It is normal if you are providing mediation as a part of social
services, for example, because there is a requirement to have supervision. So | would
like to ask you. What is the importance of having a supervisor? What is the importance
of supervision in family mediation or child-inclusive mediation?

Adrienne Cox: | think the importance of having a supervisor is that a supervisor is
there to support the mediator with the very difficult work that they are doing. The idea
is that the mediator is working with families that are in the worst possible place. On
a full day, | can sometimes get hours of really distressing information. It is important
therefore that | can — if | wanted to (I probably do not personally do as much as | should,
but newer mediators do it a lot more) — | can phone to my supervisor and talk to him
about the mediation case that | have just had. | can discuss with her whether | did the
right thing. Does she feel | should have done it differently and so on? The supervisor is
there to give professional practice guidance and support for mediators. To help them
with their practice, to help them develop as mediators, also to be there to support them,
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if the mediator has any complaints. They are not the ones to investigate the complaints
but they can be there to support a mediator. So that is actually really important. Just
a few weeks ago one of my supervisees had to deal with a client — well, she was not
really a client yet, she had come in for an intake assessment meeting and my supervisee
needed to asses her for legal aid. So she did not bring with her any information she
needed to be assessed so she could not be assessed and my supervisee said: ,,/'m
really sorry, I'm not able to assess you for legal aid, so if you want to continue you,
will have to pay privately.“ And the woman was really rude. | think it was a horrible
experience for my supervisee. However, because she then had me available at the
end of the phone — sometimes they may have to wait a little bit — she could talk to me
about it. So we discussed what happened, what was the build-up to the meeting, what
happened with the client, what was said, how much she would have done that a little
bit differently. Also, this woman then took it one stage further. She decided to complain
about my supervisee and send the e-mail to about ten different people prominent in
the country. So she probably was not the most stable of clients, but they are the sort
of people we are often dealing with. We are dealing with people who are in very bad
places at the time. So my supervisee needed quite a lot of support in dealing with that.
That is the importance of having somebody at the end of the phone to help you through
that. So | think that is the importance, but in the UK or Wales, if you are a registered
mediator with the Family Mediation Councill, you have to have a supervisor. You cannot
register without having a supervisor. So there is an expectation anyone who will go on
the basic family mediation training course, there is an expectation that as soon as you
come off the course and before you start practicing, you will find a supervisor. It is very
entrenched in the way that we work. However, | think the problem is that the requirement
in terms of the number of hours of supervision you need each year probably is not
enough but it is a cost, and it is probably as much as mediators can bear | think.

Robin Brzobohaty: Janet, | remember that ISCT has had a webinar quite recently
about the coaching of teams of mediators and it is something like supervisions, so
maybe you can describe what are the goals from your point of view?

Janet Mueller: For the process of mediation it is very common to have a coached
role plays with a coach there to help you think through the questions, think through
some questions about why you did what you did. What was your intent, how did it impact
the parties, and to do that self-analysis. So | think there is couple of advantages to that
kind of process. | mean, it is an incredible learning experience, especially if you have the
opportunity also to videotape yourself in a roleplay and do some reflection and analysis.
You can learn so much from the seeing and hearing yourself and pausing and slowing
down and with the help of an experienced mediator to ask some questions. However,
| also think that then it also creates some knowledge for the mediator to also have his
self-reflective practice, which is essential, especially if you are a solo practitioner and
have limited access to a mentor. You can do those same things on your own or find peer
support to have those conversations with as well. It is about an idea that every mediation
is a learning opportunity because humans are unique; every mediation is so different.
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Even if it may start to see the same because you are doing family mediation, and here
you are again with another divorcing couple, and this is their situation. However, it is
essential to remember and see each of those parties as unique through that coaching
process. Classes are often taken by trainers or leaders in community mediation centres
because we are using volunteer mediators and so we are always training new mediators
and trying to support their growth and development. However, | think that the coaching
process is one that's valuable much more broadly. Especially because mediation
training is not a university degree from most people, and even if it is, it is not skill based
— the university degree would be theoretical. This practical experience we use for our
new mediators — we call new mediators apprentice mediators — so we use that model
in the same way that you would use in more practical fields. Like an electrician, you go
through an apprenticeship and then become a mediator and then worked toward being
a master mediator. That is how it works in our mediation centre.

Lesley Allport: | was just going to add that in the UK, as Adrienne’s been talking
about family mediation, it is not so firmly established in the workplace settings or civil
commercial mediations, but there is definitely a growing move towards establishing
supervision in those areas. Mediators will have supervisors, and many workplace
mediators will have supervisors, and community mediators will have supervisors.
However, the form of supervision is much more likely to be through group supervision
through group learning. It provides a forum where people who are perhaps not mediating
as their primary role but are doing some mediating alongside their substantive role,
will come together and find ways to keep the practice alive. Also, engage in the case
discussion and kind of remain in touch with the principals and the role and the purpose
of what they do. | think that is quite important. The other aspect | think of supervisor role
is that it is supportive. They are there to provide an opportunity for reflection but there is
an accountability aspect to the role at times, and Adrienne mentioned complaints. And
indeed the code of practice within the College of Mediators in which | work states that if
there's a complaint against the mediator, it's them who initiate tries to resolve it, but to
the second level it would be their supervisor who tries to resolve the complaint before
it then goes on to the College of Mediators. | think that there are also responsibilities in
that role if we are talking about safeguarding and protecting children. The supervisor
would turn to the PPC™ to discuss that, and there is a kind of expectation that as
the PPC had to act in that situation and can advise your supervisee. So there is that
accountability function as well as support coaching.

Janet Mueller: One of the things the Institute for the Study of Conflict Transformation
is starting this fall is some online study groups for transformative mediators. Some will
be coached groups, and some will be peer support groups. Especially in the states
where you could be feeling far between to find a person to have a conversation with or to
practice with, we are hoping that this online version will be helpful. We are just exploring
how to support transformative mediators, especially if they are not in a centre or not in

37 PPC - Professional Practice Consultant (poznamka editora).
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a community where they have other mediators. So | think that will be an interesting way
for us too. It is not supervision but certainly for growth and development.

Regulation of the family mediation field

Robin Brzobohaty: Another issue connected to the topics we have discussed is the
regulation of mediation because it is somehow a contradiction. We are professionals
ready to support parties to make their own decisions and not to set up too many rules
for them, but at the same time, the field of mediation is going to be more and more
regulated. So | wonder: how do you see this movement? Maybe the question is if you
have an impression, that for a family mediation it makes sense, compared with other
fields? Especially you Lesley, because you were interested in comparison of conduct
of mediation in different fields — so does it make sense that family mediation will be
regulated much more — for example, because of safety measures of children — then
other fields of mediation? Does it make more sense in family mediation?

Adrienne Cox: | can say that actually in England and Wales there is a political
reason as well as this potential need to have regulation to protect families and children.
There is a political reason why we have our regulation now, and that is because when
we had our family justice review, the report concluded that the way the family mediation
community was regulated was insufficient. We as a community wanted the government
to support family mediation and put family mediation at the heart of the family justice
system, which has now happened — we now have the system where, before you go to
court, you have to consider mediation. We wanted the government to support us as
mediators, so they said: ,You need to really get active in gear, so you really need to sort
yourselves out from our perspective. We need to know that you can regulate yourself
professionally and adequately.“Because we were told that, the Family Mediation Council
then had to consider how best to do that. We needed this proved when we wanted
a government grant to set up a Family Mediation Council, to set up a family mediation
centres support. We had to prove that we can regulate ourselves to protect the public
and ensure that if the court would be going to refer out to family mediators, that the
mediators that the court will refer to are trained mediators, that they are accredited. You
could only have an accreditation system within a regulated type of arrangement. So that
was the impetus that made us in the UK get our house in order. So in a way, we did not
have a choice. However, | think now like to think we see the benefits of it. Where we are
helping families that, as | said, are in a very difficult place in their lives, it is important to
make sure the mediators are trained, that the mediators are signing up to working to at
least minimum standards that they have to do training, have to have a supervisor. | think
that is important.

Rachael Field: | think regulation is essential for quality and standards. Mediation is
not magic, as Janet said the other day — it is science. The mediation community around

the world has been quite reluctant to think of itself as a profession for many years.
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That has been regarded as elitist and moving from the grassroots origins of mediation
theory and empowerment. However, we need to think of ourselves as a profession. So
professions are regulated because professions have an ethical duty to the people they
serve. Those ethical duties need to be maintained. That is what regulation does. We
should not be frightened of it. We should accept it as part of our identity as a profession
—an honorable profession. It is the oath of our duty to our clients who come to mediation
putting their trust in us to do them no harm. It requires us to practice ethically. | think
it is well justified that we are regulated in doing that. We have really gotten away with
a lot for a long time.

Janet Mueller: For me the most important question about regulation is about the
inclusion of as many approaches and models and how to address that. Sometimes when
there is regulation the facilitative approach is the one considered. So the test you have to
pass, steps you have to go through are built on the presumption that it is the only model.
That is one of the challenges that happen because even beyond transformative there
are some other approaches that are connected maybe to transformative or facilitative
or even other models that stand on their own. So how do you as a profession include
all of those models? There are other professions that have similarities. You just think of
therapy — there are many models of therapy. There is not one approach to therapy. How
do you support a model of regulation that is broad enough to include everyone yet? How
do you set up standards that are strong enough and still provide the protection? That is
an ongoing discussion we have.

Lesley Allport: | would hate to think that regulation stifles creativity. | think that
part of what you are saying, Janet, is that it would stifle different approaches. | would
hate to think that that is the case. | think that we all need to be able to be working within
a regulated framework but feel that we can still be creative in our work. | think that
mediation is an incredibly creative area of work to be in. As you have said, Robin, my
interest is in how mediation translates across different fields and different contexts.
| do believe very strongly that it is something that can be translated into different
contexts. So | would hate to think that regulation would stifle that. At the same time,
| absolutely agree that we need to establish ourselves as a profession. Regulation brings
public confidence in what we do and gives the public information about what we do.
Increasingly we are in a situation where people now go online to find out for themselves.
Then need to be online resources that say ,this is a person that you can trust as
a mediator” because they are associated with this professional body which means that
they have come through this training and they are working to a certain standard. We
always have to work at keeping the balance between staying creative and allowing
opportunities for new growth and new uses of mediation while still maintaining the kind
of core principles of what we do as a level of training and continuing development in
order to be able to do that work well. When | did my research for my doctorate, | spoke to
about 60 mediators working across the civil, commercial, workplace, family, community
and other sectors and the thing that was common to all of those mediators was the
principles they work with. The kind of creating a safe environment for people to talk,
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maintaining our impartiality, allowing people to or supporting people to have a better
conversation to make good choices and to make their own decisions and those things
exist across the board. Those are the kinds of things that we need to capture in our
standard setting and regulation of the profession.

What if the children‘s voice is a parent’s voice?

Robin Brzobohaty: Well, last one question — it is a kind of test. Because it is maybe
one of the most common questions | have heard these two days. The situation is: let us
say that we include children. We have a child in mediation. So let us say it is the direct
involvement — the child is present. However, you have really strong feelings or you are
really suspicious that the child is somehow manipulated by one of the parents. | want
to ask you:

1) What would be your thoughts about the situation according to your expertise?
2) What would be your reactions to that situation?

Adrienne Cox: Thank you, Robin. That actually | have talked about yesterday in my
workshop in particular situation. | think the reality is, we as mediators, if we‘re seeing
children in mediation, we have to accept it is likely to be a parent who is encouraging
their child to say certain things when they need to meet a mediator. To think otherwise
is slightly unrealistic. | want to hope that the children would not be put under much
pressure. However, the reality is that they are still living with their parents. They would
have been fed of what that parent has said in the past so it cannot be avoided. So where
and when we are talking to children, we have to continually be aware of that risk and
listen very carefully to what the child is saying. When | see children, | assume that some
of what they will be saying will come from one or other of their parents. | will give an
example. | suppose it is in the skill of a mediator, and that it is part of the training and
experience. | give an example where | was listening to a child, and the mother had said
that the daughter did not want to see the father. So there has been quite a long time
where she had not been seeing her dad. First of all, when | first started the conversation
with her, she was certainly telling me or repeating everything | had already heard from
the mother in the mediation. So | did not need to think very hard to know that this is just
a mother speaking but through the child's mouth. However, as the conversation went
on, she told me that she — because her dad had a new partner and had a baby — she
told me how she really wanted to get to know the baby. So | immediately knew that this
was her real voice. That she wanted to know him or her — this was her little stepbrother
or sister. Now there is no way on Earth the mother would have encouraged her to say
that to me. It was the complete opposite of what the mother has been saying. So my job
is not to necessarily filter out what is the truth and what is not. | am just listening to her,
and | am working out with her what she wants me to feedback. However, you can see
some things to have been coming from mom. Because | have heard the same things
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exactly — sometimes almost word from word. But then, when the child starts talking
naturally, she is just having a real chat, a real conversation with you. You can then pick up
on: OK, that is really what you are thinking. It was a beautiful moment. We talked about
magical moments — | call them goosebump moments. Because it was beautiful, she was
really saying how she wanted a relationship with this baby and she has not seen the baby.
I mean she knew the baby was there, but she had not seen the baby yet — that was really
hard for her. So that information went back to the parents, and they were able to put in
place arrangements for her to spend time with dad so she could see the baby.

Rachael Field: My thought is that when we are seeing people in family mediation, we
really do not see them at their best. So parents do things that they would not normally do
perhaps. | want to contribute to this discussion that there is much potential in counseling
and preparation processes to be ready to go into mediation. Not just for where there is
a history of domestic violence, but any family mediation so that the parents can really be
encouraged to put the best interests of the child first. That will work towards preventing
some of that. It will not make them perfect parents by any means but if they understand
the psychological impact of doing that sort of thing on the child and they have that
knowledge they might be able to change some of their behaviors. | would really like
to say people have the opportunity — and this is another resourcing issue for the state
which | thought actually in our discussions. You mentioned democracy yesterday, Robin.
It is an access to justice issue for the future of our countries that the state is investing
in families being able to sort out their arrangements. So | think it should be something
that is resourced and families should, or parents should have access to counseling that
would help them understand the implications of coaching and to allow the child to have
their own voice.

Ann O’Kelly: You mentioned, Robin that this is a test and | have kind of feel that
perhaps | have already failed. | agree with both Adrien and Rachael. | am of the view as
well that perhaps some of the preparatory work we need to do with parents. It perhaps
cannot eliminate the prospect of them trying to manipulate children to give the view
that they want to hear. However, it can perhaps temper that a little bit for parents and
make it easier for parents to allow the children to give their own views. Not to expect
certain things from children. Some of that preparation can include asking parents what
might be hard for them to hear back from their child? What would they think that their
former partner might feel hard to hear? So it is showing parents that this is not a totally
easy process for them. So | suppose requesting them — that is all we can do, request
them — to try not to influence what the children might say. | liked what Adrienne has
said — as mediators we can identify which voice the child is speaking in probably from
a mile of. So if we can find the way, such as Adrienne was able to do, that a child might
be able to present a different view to the parents around some aspect of their lives that
will enable their voice to be heard more authentically. | think that is the only way to do it.
However, we cannot, we do not have control, we do not have full control, and we should
not have full control.
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Janet Mueller: | do not do child-inclusive family mediation, so this is all my idea
what | suppose | will do. One of the things | think that | have heard is that in mediation
people are not at their best. In a conversation with the parents, | would support them.
I would see that as a sign of someone's weakness and self-absorption. | mean if you are
manipulating it is because you are afraid of what is going to happen to your child and
your relationship with your child or you are concerned about the relationship of the other
person and the child. So being able to see behind the manipulation to the experience
of conflict that may be related to that, | think it is really important because if we limit our
view of this person now as the manipulator, it will affect our ability to support them in
a mediation room.

Moreover, | think the other thing is about when you are having a conversation with
the child that you would also try to find ways to support him or her in tapping into their
own strength. | mean one of the things that have been really great about hearing about
the child-inclusive mediation is that it is about the same thing we want for the adults
in mediation. We want people to have a voice and we want them to have space at the
table. So | think through the skills of the mediator. Through reflecting what the person
is saying even if the person is a child, they will hear back what you have said and been
like ,well, there is more to say.“By creating an opportunity for an open conversation with
them not by putting pressure on them to answer questions but by supporting them and
hearing themselves, we can help children finding their way toward clarity.

Lesley Allport: | do not know what | can add to all those really expert views. | think
| do agree on the preparation with parents is invaluable, and | suppose in that preparation
you are looking for some kind of indication that parents are open to hearing what their
children have to say and to discuss those views. That is a very important thing for me.
| guess to the extent that if | am picking up that parents are not open to that, then
| would really seriously questioned about whether to go ahead because | do not want to
put a child into a situation where their views are being invited just to be dismissed. So
| think preparation is everything. However, | think it is also about what we all are doing
as family mediators. It is trying to — | am trying to continue in what you have said,
Janet — which is trying to support two people who are going through separation and
divorce to have a conversation as parents and to put their child at the center of that
conversation whether or not we actually meet that child. We are helping them to be
talking as parents together rather than as ex-partners who are very angry and upset
and emotional with one another. So | think that is part of our skill within trying to create
the environment in which a child could come in and express their views. However, with
the backdrop that the two people we are working with are working as parents together.
If that means that maybe the child is seen a bit later in the process, then | think that is
a sensible thing to do when the time is right.

Robin Brzobohaty: I/t sounds like it was the wrongly posed question because the
real question is how can we prevent this? What can we do before the mediation takes
place? Because in the situation of mediation it is kind of too late and there is not too
much we can do.
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Adrienne Cox: In terms of preventing it — how can you prevent the parent from
manipulating their child or putting ideas into their heads? | think we have to go back
a long way to education probably in schools — relationship education before they had
had the family, before they had a child. Because what happens is when they come
to mediation, we are just a small little intervention in their lives, and no matter what
preparation we do with parents in the mediation meeting, these children would be living
with one or other parent and the parents might have been separated for a long time. So
there may be years of a child listening to what that parent has been saying about the
other parent. We cannot do anything about that. It has already happened. The only thing
we can do to prevent it from happening and to encourage positive parental relationships
with their children after separation is to have the education before — before they do
it. There is a lot of room for work in terms of education in schools and colleges about
relationships.
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Sbornik z konference

Zapojeni déti do mimosoudnich rozhodovacich
procesu

Cilem konference bylo sdileni dobré praxe pfi zapojovani déti do mimosoudnich
procesu slouzicich k pfijimani rozhodnuti, jako jsou mediace nebo pfipadové a rodinné
konference. Pozornost byla vénovana vSeobecnym otazkam moznosti zapojeni déti,
srovnani praxe v Ceské republice a v zahraniéi i otdzkam vlivu faktoru domaciho nasili
pro Uvahy i praxi zapojovani déti do rozhodovani. Na konferenci vystoupili mediatofi,
psychologové, pravnici a socialni pracovnici, ktefi se ve své praxi setkavaji s détmi
vtazenymi do rodi¢ovského konfliktu a prostfednictvim rliznych modell se snazi, aby se
tyto déti nestaly pouze zbrani v rukou rodicu, ale aby bylo naplnéno jejich pravo vyjadrit
se ve veécech, které se jich tykaji.

Konference probéhla ve dnech 21. — 22. 5. 2018 v Brné.
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